Coxne,. KevinR | | N |

From: DEP Comments

Sent: Friday, June 27, 2014 3:38 PM

To: Coyne, Kevin R

Subject: FW: revise Legislative Rule 47CSR2, river water quality

Here is comment.

From: Bonnl McKeown |mallto barre!hbonm@yahoo com]
Sent: Friday, June 27, 2014 3:24 PM

To: DEP Comments
Subject: revise Leglsiatwe Ruie 47CSR2 river water quality

RE WV Department of Environmental Protection’s Division of Water and Waste Management comment period on revision of
Leglslauve Rule 47CSR2 “Requlrements Govemmg Water Quality Standards.” B

I understand that DEP is proposmg two sute spemﬁc revisions to the rule 1mportant to the Kanawha River: (1) removal of the Water
Use Category A exemption for the Kanawha River main stem, Zone 1; and (2) addition of a copper water effect ratio (WER) for the
‘Charleston Sanitary Board (CSB) wastewater treatment plant dlscharge to the Kanawha River. .

I support stricter these revisions, to result in stronger water quality regulations for the Kanawha ijer it should be held to the same

standard as nther rlvers Especlally w1th the sp1ll that happened last January.

Thank yowl |
Bonni McKeown, 12 Arlington Ct., Charleston, WV 25301

PRAY FOR PEACE -
WORK FOR JUSTICE
BOOGIE FOR SURVIVAL

WW.barré_lhoilsebﬁnni.cnm
Reconnecting generations through blues education: www.chicagoschoolofblues.com

The Story of a Chicago: Blues -MuSician_,_ co-authored with Larry Hill Taylor: www.stepsonoftheblues.com



Coyne, Kevin R

From: . DEP Comments

Sent: . Friday, June 27, 2014 3:38 PM

To: Coyne, Kevin R

Subject: FW: Category A and the Kanawha River

Here is-ancther comment.

----- Original Message-—- .
From: Humes Barbara [mailto: bhumesl@comcast net]
Sent: Fnday, June 27,2014 12: 48 PM L
To: DEP Comments L
Subject: Category A and the Kanawha Rwer

| support the proposed removal of the Category A use exemption for the Kanawha Rwer The river should never have
been exempted I have been involved Wlth clean water and watershed protectlon for almost 10 years and | know the
-importance of keeping our water sources clean. The chemical companies who have been using the Kanawhaasa = -
| dumpmg ground must install improved water purn‘“ cation measures. I'm sure it won't hurt their profrt margm aII that
'much

‘Barbara Humes.
Harpers Ferry



Coy ne, Kevin R | | | o |

From: DEP Comments

Sent: Monday, July 07, 2014 8:47 AM

To: Coyne, Kevin R

Subject: - FW: Rescind the water quality exemption for all mdustrles and please increase air quallty
“protection.

From: I:nda foster |mallto Ilndafoster201 1@gmall com|

Sent: Thursday, July 03, 2014 2:41 PM

To: DEP Comments; linda foster = .
‘Subject: Resc:nd the water quallty exempt:on for aII lndustrues and please mcrease air quahty protectlnn

_Please ammend the rules so that b1g 1ndust1y is bound by the same water quahty standards that we all must
meet to keep our environment safe for people and ecosystems. Please do the same for the air quahty

‘Sincerely, |
Barbara Daniels.

16 Chestnut St.
Rlchwood WV 26261



Coxne, Kevin R o | -

From: DEP Comments

Sent: Monday, July 07, 2014 8:48 AM
To: Coyne, KevinR -

Subject: FW: Rule 47CSR2 comment

From: Mike Harman [mallto mph1946@gmall coml
Sent: Wednesday, July 02, 2014 1 07 PM . "
To: DEP Comments . - |

Subject: Rule 47CSR2 comment |

Hello! My comment proceeds_ as follows;E' "

Thisisa cornment in. support of rule 47CSR2 to remove the exemptlon for a sectlon of the Kanawha Rlvcr for
_potentlal use as a dnnkmg water source o L - _

My name is Mlchael Harman and I have been a resident of St. Albans, WV since our famlly moved here 1 in -
1954. In fact, [ am currently living in the same house my parents bought back then. I recall as a child that the - .
. Coal River was often black in color, and the Kanawha River smelled badly due to unregulated pollunon because-_._ L
there was no federal Clean Water Act in place at that time. There was no aquatic life found in those rivers, but-
the quality of the rivers has 1mproved dramatrcally since laws and regu.latlons took effect. Now, I feel that my
water supply from the Coal River is safe to drmk and I have been dnnkmg it all ; my life, strai ght fl'OIIl the tap
w1thout any addltlonal ﬁltratron o . - | . | N o

Like many people I was appalled when the Charleston and surroundmg area's water supply was dlsrupted due
toa catastrophlc chemical link. But I am also concerned about ongoing air and water emissions that .~
compromise the integrity of our. environment and create problems that affect human health. Having personally
witnessed improvements in the air and water quality of the Kanawha River Valley over several decades, I am
highly optimistic that the Kanawha Rrver can be made whole agaln, and serve as a resource for drmkmg water
as needs d1ctate o - - - .

Maj or manufacturers who are located along the rwer'sralley,'lncluding chemical plants, coal depots, and metal
‘smelters, have always been subj ected to limits on air and water pollution discharges. Given reasonable time to
comply with more stringent rules, [ am confident they can meet the standards we are eptltlcd to, in order to
preserve the quahty of water and air we must consume. | -

I often allow myself to 1n1ag1ne what the Kanawha R1ver Valley would be like, mthout the chenncal plants and
metal smelter that currently threaten our environment. There is no question that the beauty and peace of such a
- place would be a welcome location for industries and enterprises that don't pollute. We would more likely
resemble the Hudson River of New York or perhaps the Bow Rlver in Alberta, where local people have stood

- up in support of a clean T1ver.

The Kanawha Rlver Valleyis a naturally beautiful area, and it deserves to be protected for the quallty of life
.and health of the residents who choose to live here. Improving the status of the Kanawha River to that of a
source for drinking water will only enhance the attracnveness and versanllty of that magnificent river.

1



Many thanks for the opportunity to comment, and for the efforts to preserve the integrity of our land, air and
water. | B

Mike Harman
811 Dinden Drive

St. Albans, WV 25177 .



Covne, Kevin R

From: DEP Comments .~

Sent: Monday, July 07 2014 8 48 AM
To: Coyne, KevinR = .

Subject: FW: contact-us - Harold
Attachments: Kenneth Stevens.vcf

From: Stevens, Kenneth D I

Sent: Wednesday, July 02, 2014 12: 13 PM
To: DEP Comments =~

Sub]ect FW ‘contact-us - Harold

d(—:p - Kenneth Stevens
Programmer ~naleet B5Vebmastar

BEP Business and Technology Office |
IRIS Infrastructure S
- 1 303:926 0499 e« 1638
Kenneth.B.Stecans oy .gay
- 801 57th St 5.E,
chartestor, \\F 25304

- - an o g

--From. Home mallto su ort wvmteractwe com
. Sent: Wednesday, July 02, 2014 12:11 PM
To: Stevens, Kenneth D

Subject: co_ntact-us Harel.d

.'Homel-_"'--" | .
Harold has been added

-rw "'mm rmov WA R TR, -

EMddlfy my alert settlngs | Vlew Harold } View centar:t-us

i W bk B RS N W Bl Iﬂl&ﬂu-_lﬁ.ll-h_ d Vbbb . 4 T R

Flrst Name: Hamld

v r-wf W RmAa W & aF

Last Name: Dav's

E-mail

Address:

Phone 304-542-1294

Number:

Message: 1 think the DEP should do everything in its power to fadilitate a redundant intake on the Kanawha at the confiuence of the Elk

and Kanawha.

The manufactuting assoctations and other commercial industries should consider the costs of cleaning up their discharges

into the Kanawha a benefit to the public!
Ham[d Eugene Davis

oy opaadhs U AL Rl "n, C, O . m AL EF m - .Fa EED B.ES AFE I WWF B W N ISE R LT PR

* Last Modified 7/2/2014 12:08 PM by (unknown) -
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Coyne, Kevin R

From: DEP Comments

Sent: Monday, July 07, 2014 8:49 AM
To: Coyne, Kevin R
Subject: FW: WV Remdent comments on 47CSR2, Reqmrements Governlng Water Quality

-Standards revision

From: Steven Runfola [mailto: stevenrunfo @gmall com]
Sent: Tuesday, July 01, 2014 8 08 AM o ,

To: DEP Comments - -
Subject: WV Re5|dent comments on 47CSR2 Requwements Governlng Water Quallty Standards rewSIon

Hello:
My name is Steve Runfola and [am a WV re51dent I strongly support the

' DEP'S proposal to revise 47 CSR2 to’ remove the Kanawha River exemtion from the Clean Water Act Category
A/Pubhc Water Supply use. - . o

Thank you.

Steve Runfola

45 Park Ridge Drive
Morgantown, WV. 26508
304-291-0770 |



From: DEP Comments o

Sent:' ‘Monday, July 07,-2_014 8:'51_ AM
To: Coyne, Kevin R |
Subject: - FW-

-From. Carll Mareneck [mailto: cmareneck@_xahoo coml

-~ Sent: Saturday, June 28, 2014 10:41 PM

" To: DEP Comments
Subject: = .

-.'F’Iea'se support the prb'pos'al to remove "category A" use for the Kanawha River. Let's start the -
process. of cleanmg up thls rwer by treatlng lt as. o1her waterways in WV. Thank you. Slncerely, Carli -
Mareneck ! | S



Coyne, Kevin R . - | .

From: DEP Comments

Sent: Monday, July 07, 2014 8:51 AM

To: Coyne, KevinR

Subject: FW: message supporting the designation of the Kanawha River as public water supply

-—---Original Message-—--

From: cherylw [mailto:cherylw@crosslink.net]

‘Sent: Saturday, June 28, 2014 10:14PM =~

To: DEP Comments

Subject message suppertlng the demgnat:en of the Kanawha Rwer as publlc water supply

I support the prepesed remeval of the Category A use exemptmn for the Kanawha Rwer ThIS change puts us ona path
teward ensurlng a cleaner Kanawha Rlver and a more secure drinking water supply. -

Cheryl Wagner:



Coyne, Kevin R

From: DEP Comments
Sent: Frlday, July 11, 2014 11:34 AM
To: Coyne, Kevin R
Subject: FW: Kanawha River exemption

From: anall@aol com [mallte reqmall@ael cem]
Sent: Thursday, July 10, 2014 9:33 AM SR
To: DEP Comments o |

‘Subject: Kanawha Rwer exemptlon

I strongly support removal of the water peliutlon exemptlen for sections of the Kanawha Rwer Based on the drlnkmg
‘water disaster of the winter of. 2014 th|s is the prudent and ethlcal move to take The exemptlen sheu Id never have been .

granted in the fi rst place

If the state ef West Vlrglma hopes to attract yeunger prefesslonal peeple to Iwe here yeu must have a healthy
environment to lwe in. Safe drlnkmg water is a basu: | . | |

Next Iet's start worklng ona statemde recycllng mandate The |neen5|stent avallablhty of recychng oppertumtles |n
vartous ceuntles Ieads to trash belng dumped |Ilegally | .

o Reglna Llndsey-Lynch



; Coyne,. KevinR - o |

From: DEP Comments

Sent:’ Monday, July 14, 2014 3:39 PM -
To: Coyne, Kevin R

Subject: FW: Kanawha River!

" Frem" I(ananne Smith |ma to: karlannesmlthBO@gmatl ceml
Sent: ‘Monday, July 14, 2014 2: 49 AM |

- To: DEP Comments
_._Sub_]ect Kanawha River!

I bel1eve that every human be1ng abselutely deserves to have clean drmkmg water and absolutely dees not
deserve to hve in fear of bemg slowly pmsened Please remeve the Category A use exemptlen for the Kanawha
Don't let it stop there Flght fer it, eonquer it, and then do more. Ensure that we the people w111 never. agam be
afraid and poisoned. I personally am leaving this state because of this issue, but please try to help the residents
who for some reason cannot or do not wish to leave. I, for one, just can't take it anymore. They bend the women
and ehﬂdren the veterans like my husband the elderly, and the hard working men over and stick it to them and"
then don't even receive a slap on the wrist. This state government is becoming more and more sloppy about how
badly WV is being raped. So at Jeast throw the less intelligent people a bone and pretend that this would stop.
them from berng poisoned....which it won't, because every body of water in this state is toxic, now.




“Coyne, Kevin R

From: DEP Comments -

Sent: Monday, July 14, 2014 3 39 PM

To: Coyne, KevinR

Subject: FW Category A exernptlon for Kanawha River

From Jonathan Lynch Imallto ]lmethn@gmad coml
Sent: Friday, July 11, 2014 7:27 PM

To: DEP Comments 3 ) -
| SubJect Category A exemptlon for Kanawha Rwer

Water quallty is an nnportant issue. Access to clean water is becommg more nnportant and more expenswe as
our populatlon grows and some experts are saymg the next world war 1s llkely to be fought over water B

| Somet:lmes we sacnﬁce the long term needs of our people in order to sansfy their short term needs Other tlmes
we must do the opposne Nerther view, 18 complete on its own and careﬁ.ll cons.1deratlon must be gwen to all

| factors

' Sometnnes the s1tuatlon changes and what was once nnportant is now less nnportant Access to water wﬂl never
o become less 1mportant but access to. the fruits to be gamed by pollntmg our water may have. -

| -Jonathan Lynch'
1224 Jersey Ave
.Morgantom WV 26505



From: DEP Comments

Sent: Wednesday, July 16, 2014 6:59 AM
To: Coyne, Kevin R
Subject: FW: Kanawha River Exemption

. _-From Paul Dalzell [ma|lto st Il oung77@gmail.com
Sent: Wednesday, JuIy 16, 2014 6:57 AM.
To: DEP Comments o |

| SubJect Kanawha Rwer Exemptlon .

I support the proposed removal of the Category A use exemptlen for the Kanawha Rwer. This change would put us on a
path teward ensurmg a cleaner Kanawha Rlver and a more secure dnnkmg water supply

",Pau_l Dalz_ell " |
'304-5392383 .
stillyoung77@gmail.com

1425 Virginia St. E
Charleston WV 25301



Coyne, KevinR

From: Naresh Shah <naresh.r. shah@gmall com>

Sent: -Sunday, July 20, 2014 4:56 PM

To: DEP Comments

Cc: Coyne, KevinR .

'Subject: Comments on Proposal to revnse 51te specn" ¢ water quality criteria - 47 C5R2

~ Dear Mr. Coyne:_' .

|, Mr. Naresh R. Shah take this opportumty to submit my comments on the proposed revisions in 47 CSR2 rule.
| am a former employee of DWWM. | worked for the agency for more than |
24 years. | worked |n prepanng WV/ NPDES permlts for lndustrlal famhtles L submlt my comments as a prwate citizen.

] and my. farmly res.ide mthe Kanawha county since 1974 We recewe our drmk:ng water from WV Amerlcan Water
company, Recent chemlcal spill problem in the Elk River caused a serious need for an alternate water supply for the
customers of the water company. Therefore, | wholeheartedly support the agency's fi rst proposal to remove the water
use category A exemption for the Kanawha River main stem, Zone 1. This removal is long overdue. This removal will give
“the agency. necessary legal basis to initiate the clean- -up of the main stem. With this legal ba5|s the agency can reqmre |

.. more stringent terms and conditions in WV/NPDES permlts for the facilities dlschargmg into the main stem SO,

| eventually, the water quality of the main stem can satisfy all the appllcable water quahty standards for Publlc A use. . This

s not going to happen overnight. it WI" take time but it has to be done.

Second proposal deals with the use of a copper water effect ratio for the Cha rleston Sanltary Boa rd wastewater
- treatment discharge mto the Kanawha River. | do not have any ObjECtIOHS to this addition. However, it should be
.coupled with_critical rewew of all mdustrlal point sources going into Charleston & South Charleston Sanitary Board
discharges for copper. Also, in-stream chronic aquatic toxicity tests should be conducted in the main stem. Such tests
were conducted (during 1984-85 perlod) in the main stem by the US EPA. The tests had detected chronlc adverse
|mpacts Such tests need to be repeated and the results should. be reviewed by all the interested groups before
approving the use of a copper water effect ratio. | request the agency to include these two. requnrements in the

proposed rule.
-Respet:tfully submitted,

Naresh R. Shah .

& Fairland Court

Nitro, WV 25143 |

PH: 304-776-1385 (H)

PH: 304-550-3306 (cell)

E-mai: Naresh.R.Shah@gmail.com




Coyne, Kevin R

From: DEP Comments.

Sent: Monday, July 21, 2014 11:25 AM
To: Coyne, Kevin R o

Subject: FW: Legislative Rule 47CSR2

'From: Debbie Royalty [mailto:dar. roxalg(@qmall com1
Sent: Sunday, July 20, 2014 6:31 PM |

To: DEP Comments:

'SubJect Legislative Rule 47CSR2

Dear S1rs/Madams

On] behalf of‘ the Le:ague of Women Voters of Jefferson County, WV (LWVIO) I would like to submit a
comment regarding the proposed rule changes for 47CSR2, "Requlrements Govcnung Water Quallty

-Standards"

It is the position of the LWVIC to support the passmg of thJS rule. It 1s unportant that all waters in WV remam
safe for the citizens of WV | |

Thank you, -
- Debbie Royalty, Pre51de111: LWVJC



Cozne,_ Kevin R | | | |

From: DEP Comments

Sent: Monday, july 07, 2014 8:49 AM
To: Coyne, Kevin R

Subject: FW: Kanawha River

From: Paul Handley [mailto:paulhandleyl @gma.il.co'm]
Sent: Monday, June 30, 2014 5:25PM |
To: DEP Comments e

Subject: Kanawha River [

‘How do you propose to r1d the Kanawha River bed of dloxm and all of the other tox1c chemlcals that Charleston
area chemical companies like Union Carbide, Monsanto DuPont, etc. etc. have dlscharged to the Kanawha

River over the past 100 years or so‘?



Covne, Kevin R

From: Support WV"Interactive

Sent: Tuesday, July 01, 2014 8:36 PM

To: Stevens, Kenneth D

Subject: " contact-us - Dr. Dan

Home -

Dr. Dan has been added

i Modify my alert settings ' View Dr, Dan | View contact-us

First Dr. Dan

Name:

Last Cain Sr.

Name:

E-mail cainsrdan@hotmail,com
Address:

Phone 304-543-2001
Number:

Message:  ladies and Gentlemen:
I am writing to recommend that the Kanawha River not be used as a water source under any arcumstances. As a hifelong resident
of Kanawha Valley the river has been polluted with chemical residue from the plants and the niver has heen deemed by those who

live here as being unable to sustain any amimal life that was fit for human consumption, Please think about this carefully before
finalizing any decision to use Kanawha River.

Sincerely,

Dr. Dan Cain, Sr.

Last Modified 7/1/2014 8:34 PM by (unknown)



AL S PRy
—— e Bl . .
ADVOTATEE FOR A SAFE WATER SYSTEM

July 11, 2014

Kevin Coyne

Water Quality Standards Office

West Virginia Department of Environmental Protection
601 57 St., S.E.

Charleston, WV 25304

Re: Support for Kanawha River being a Class A Stream

Dear Mr. Coyne:

[ am writing on behalf of Advocates for a Safe Water System, an organization formed in the
wake of the spill into the Elk River of MCHM and the resulting water crisis in the Kanawha
Valley. Advocates for a Safe Water System, as its name implies, is concerned with ensuring that
all those entrusted to serve the public interest take all appropriate steps to provide the citizens of
the region with a safe and reliable water supply.

I am writing in support of the proposal by the Department of Environmental Protection to
remove the Clean Water exemption which has previously been applied to portions of the
Kanawha River, and to place the Kanawha River into a Category A Classification. We believe
that this move would be an appropriate action to enhance the protection of the water resources in
our state, and a particularly important step to take now, at a time when we have all become
acutely aware of the value of all potential sources of drinking water.

Thank you for taking this action.

Sincerely,

Paul R. Sheridan
Attorhey

429 McKinley Ave.
Charleston, WV 25314



L " 2001 Quarrier Street
SO Charleston, WV 2531
S 304-345-2-2123
LRI R LA N [ | H K]}

July 18, 2014

Mr. Kevin Coyne

Program Manager, Water
Quality Standards

West Virginia Department of
Environmental Protection

601 57™ Street, S.E.

Charleston, WV 25304

Re: Comments on Proposed
Change to West Virginia Water
Quality Standards 47 CSR 2
Dear Mr. Coyne.

The Depariment of Environmental Protection has proposed revising the state’s water
quality standards, 47 CSR 2, to remove language in Section 7.2.d.19.1 stating that the Category
A use (Water Supply, Pubhc) does not apply in Kanawha River Zone 1, from the mouth of the
Kanawha River up to river mile 72, near Diamond, West Virginia. Tl:us amendment would
impose the Category A use on this stretch of the Kanawha River, where it has not applied for at
least 40 years. The West Virginia Manufacturers Association opposes the change.

No reason is given by the DEP for the proposed change, although it has been comectured
that it is being done so that West Virginia American Water can build an alternative water intake
on the Kanawha that could be used in the event of a spill on the Elk River, such as that from
Freedom Industries. However, it does not appear that West Virginia American Water has
concluded that such an alternative intake makes sense, or that it would be cost-effective. We
suggest that to impose the Category A use, as the DEP has proposed, before there is any
conclusion that the alternative intake is feasible, is putting the cart before the horse..

Nor has there been any study by the DEP of the cost of imposing the Category A use on
the Kanawha River, to the WVMA’s knowledge. As the DEP interprets Category A, as soon as
the rule is finslized, every discharger along that 72 mile stretch of the Kanawha could have its
NPDES permit reviewed, to determine whether new, more stringent limits are required to protect
a public water supply. Dischargers likely will be required to retest their effluent, and impose
additional treatment where they are not currently meeting Category A—derived limits. This will
be required whether or not an intake is ever constructed downstream of that discharger.



Mr. Kevin Coyne
July 18, 2014
Page 3

Under the DEP’s proposal, to avoid Category A-based limits, & permittee along the
Kanawha will be required to go through the process of removing the use, or seek a determination
that the use does not apply. In either event, the permittee must petition the agency for a change
in water quality standards, obtain approval for the change from the West Virginia Legislature,
and wait years for EPA to approve the change before it becomes final. Only then can the permit
be revised.

Exampies of this situation crop up periodically. The DEP was involved in a [engthy
process, which required years of negotistion and amendment of the West Virginia Water
Pollution Control Act, before many mine discharges could be relieved of the requirement of
meeting the Category A criterion for manganese. All those involved acknowledged that treating
for manganese often presented more environmental precblems than the manganese itself, but the
DEP’s approach to water quality standards impiementation delayed a resolution that was cost-
effective and still ervironmentaily protective. In recent years, the issue has arisen for Dow
Chemical Company and Huntington Alloys, which discharge into Ward Hollow and Pats Branch,
respectively. In each of these two situations, the Category A use clearly does not apply, as there
is no public drinking water supply even possible in the streams. Nevertheless, the affected
companies had to go to great expense to request changes to the water quality standards in order
to clarify that the Category A use does not apply in those locations. The effect of the DEP’s
position is to cause businesses to spend inordinate amounts of money and time obtaining
approval for changes to the water quality standards, first from the state and then from EPA, to
address a situation that presented no environmental harm in the first place.

There is no support in the water quality standards rule itself for the DEP’s position.” The
State has never formally designated all water bodies as public water supplies; only Categories B
and C automatically apply to all state surface waters. “Unless otherwise designated by these
rules, at 2 minimnum all waters of the State are designated for the Propagaton and Maintenance
of Fish and Other Aquatic Life (Category B) and for Water Contact Recreation (Category C)
consistent with the Federal Act goals.,” 47 C.SR. 2-6.1. In fact the Environmental Quality
Board, which was previously responsible for promulgating water quality standards, originally
stated that it did mot consider all state waters to be public water supplies if they are not actually
used as such. In the 1986 Rationale Documert for Revision of Legislative Rules, the EQB stated
that “above all, [the EQB members] agreed that the category and criteria for public water

! Not only is there no express support for the DEP’s position in the water quality standards rule, there is implicit
evidence that & universal application of Category A to all state streams was never intended. For exemple, the list of
kmown public water supplies found at 47 C.S.R. 2, Appendix B, is superfiuous if all streams are public water
supplies.

FEL S BRd e N



Mr, Kevin Coyne
July 18, 2014
Page 4

supplies should not be applied to streams or stream segments where no one is using the waters
for drinking.” See EQB’s 1986 Rationale Document for Revision of Legislative Rules, page 20.

Other states do not treat all streams as public water supplies. Kentucky, Virginia, Ohio
and Maryland designate certzin stream segments, on which there are public water intakes, as
public water supplies, and apply the appropriate criteria to protect those streams and intakes.
Those states do not require industry and municipalities to protect the public water supply use in
areas from which the public is not drawing drinking water. Those states® water quality standards
protect the public, while not imposing unreasongble costs on industry.

Were the DEP to apply the Category A use in a simifar fashion — as, in fact, it is written
in the water quality standards - the WVMA would not have a reason to object to the change that
the DEP is proposing for the Kanawha River Zone 1, because the Category A use criteria would
only be applied where the Category A use actually occurred. Where there was a public supply
intake, all upstream dischargers would have to protect the use, and where there was no such use,
Category A-based permit limits would not be required. Future public water supplies would also
be protected — if a new intake were placed in a stream tomorrow, or in ten years, it would
immediately create an existing public water supply use, without any action required by the DEP.
Once an existing use is created, the Category A criteria to protect that use apply, and permit
limits must be calculated accordingly. Dischargers, such as those holding NPDES permits, must
protect an existing public water supply use. No person can discharge poliutants that would cause
a public water supply to take in water that did not meet the Category A criteria.

At the public hearing on this proposed nile change there were several comments about
the improvement that has been seen in the Kanrawha River, and several individuals expressed a
belief that the Category A use designation is required to protect individuals from incidental
ingestion of water during water sporis and recreation. We hope the DEP will explain to all
involved that those improvements in the Kanawha are not in any way at risk whether or not
Category A applies, because the Kanawha River is currently protected for Category C human
health criteria. The Category C criteria protect humans for water contact recreation, including
swimming, fishing, water skiing, and pleasure boating, due to the incidental ingestion of water
due to these types of activities. The Category C criteria are already applied to the Kanawha
River and ail other waters of the State. Whereas Category C criteria protect for incidental
ingestion of water, the Category A criteria are developed to protect from ingestion of two liters
of water from the source each day.

The WVMA opposes the proposed rule change because it is part and parcel of an illogical
and punitive approach to implementation of water quality standards in West Virginia. Were the
DEP to properly apply the Category A use and set discharge limits to benefit actual public water
supply intzkes, the rle could be changed to impose the Category A use in the Kanawha River

FT ey g Ty



Mr. Kevin Coyne
July 18, 2014
Page 5

without sub]ectmg dischargers to unnecessary costs and resirictions. The entire state, not just
those businesses and municipalities along the Kanawha River, would benefit from this change.

Rebecca Randolph
President
West Virginia Manufacturers Association

RR:shb
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CSB

THE SANITARY BOARD

i 4
& OF THE CITYOF
_ CHARLESTON
_ “WEST VIRGINIA
July 18, 2014
Kevin Coyne

Water Quality Standards Program

Division of Water and Waste Management

Waest Virginia Department of Environmental Protection
601 57th Street, S.E.

Charleston, WV 25314

Re: Comments on Proposed Amendments to West Virginia Water
Quality Standards Rule, 47 C.S.R. 2

Dear Mr. Coyne,

The Sanitary Board of the City of Charleston, West Virginia (the “CSB")
appreciates the opportunity to provide the foilowing comments on West Virginia
Department of Environmental Protection’s (“WVDEP") proposed revisions to its
Water Quality Standards Rule, 47 C.S.R. 2. Specifically, WVDEP has proposed
to apply a Water Effect Ratio ("WER”) of 5.62 to discharges of copper from the
CSB's wastewater treatment plant on the Kanawha River.! See proposed 47
C.S.R. 2-7.2.d.19.2. The CSB strongly supports this proposed change as both
scientifically sound and environmentally protective.

As WVDEP is aware, a WER measures the ratio of toxicity in specific site
water to the toxicity in standard laboratory water for certain metals, including
copper. A WER may be used to derive site-specific limits from appiicable state
water quality criteria for the protection of aquatic life that were originally
developed using laboratory toxicity data. A criteria adjustment factor that
operates simiiarly to a translator, the WER is designed to “account for the effect

! The WER is multiplied by the state criterion to calculate the site-specific criterion.

208 26" STREET, WEST. CHARLESTON, WV 25387-1818
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of site-specific water characteristics on pollutant bioavailability and foxicity to
aquatic life.” United States Environmental Protection Agency, “Streamlined
Water-Effect Ratio Procedure for Discharges of Copper,” EPA-822-R-01-005
(March 2001) at 7 (the “Copper WER Guidance”).? Thus, the WER analysis
allows for a more complete and accurate understanding of copper toxicity with
respect to a specific waterbody. The adoption of a site-specific criterion through
the WER procedure is specifically authorized in the Procedural Rules Governing
Site-Specific Revisions to Water Quality Standards, 46 C.S.R. 8-7 (referencing
USEPA guidance materials).

The CSB also hopes to alleviate potential misperceptions and confusion
which suggest that the adoption and implementation of the copper WER wili
result in a corresponding five-fold increase in the CSB's copper discharges to the
Kanawha River. The CSB emphasizes that it has no plans to alter the operation
of the wastewater treatment plant in a manner that would result in increased
copper discharges following the application of the WER.? Rather, the derivation
of a site-specific WER for copper has important implications for the National
Pollutant Discharge Elimination System (“NPDES") permit governing discharges
from the CSB’s wastewater treatment plant. Specifically, the WER impacts the
analysis of whether the discharges from the CSB’s facility have a reasonable
potential to cause or contribute to a violation of the water quality criterion for
copper. Because the site-specific WER demonstrates that discharges can occur
at certain concentrations greater than the water quality criterion at this location
without resulting in toxicity to aquatic life, the agency’'s reasonable potential
analysis is adjusted correspondingly. This allows for the relaxation of water
quality-based NPDES permit limits for copper that the WER demonstrates are
overly stringent at this location, while confirming that aquatic life remains
protected.

The CSB annually (and rotating through all four quarters) conducts Whole
Effluent Toxicity (“WET”) tests of its wastewater treatment plant effluent. The
CSB has completed both acute and chronic WET testing and the results have
demonstrated that the effluent from the CSB's treatment plant is non-toxic for
copper and any other pollutant. Together, the resuits of these past WET tests
and the results of the site-specific copper WER demonstrate that there is no

2 Available online at

http://water.epa.gov/scitech/swguidance/standards/handbook/upload/2007 04 17 criteria_copper
copper.pdf.

3 Although no such increase is. planned, the CSB notes that the WER establishes that
concentrations within this range would not result in toxicity to aquatic life.
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existing toxic concern and that ample site-specific buffering capacity exists to
protect aquatic fife.

The CSB appreciates the opportunity to provide these comments for the
agency’s review and consideration as the rulemaking process moves forward.
Please do not hesitate to contact me at 304-348-1084, x-220 should you have
any questions about anything contained in these comments.

Very truly yours,

27—

Tim G. Haapala, P.E.
CSB Operations Manager

cc: Scott G. Mandirola, Director, WVDEP Division of Water and Waste
Management.
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Enwr'onmen'i'a Services
www.henthornenv.com - 517 Sixth Avenue + St. Albans, WV 25177 - (304) 727-1445

July 21, 2014

Mr. Scott G. Mandirola, Director

Division of Water and Waste Management
WV Department of Environmental Protection
601 57" Street, S.E.

Chariesion, WV 25304

Re: 47 CSR 2, Requirements Governing Water Qualily Standards
Proposal to remove Category A Exemption for the Lower Kanawha River

Dear Diractor Mandirola:

This letter is in response to the recent proposal by the West Virginia Department of
Environmental Protection (DEP) to remove the language in Section 7.2.d.19.1, which states that
Water Use Category A shall not apply for the Kanawha River main stem, Zone 1. Henthorn
Environmental Services (HENV) performs environmental permitting and regulatory compliance
work for several clients who hold NPDES Permits on this stretch of the Kanawha River, which
extends from the mouth of the Kanawha River to River Mile 72, near Diamond, West Virginia.
These facilities are members of the West Virginia Manufacturers Association (WVMA) and join
in the WVMA comments opposing the change. Accordingly, the WVMA comments are
incorporated herein by reference.

As set forth in the WVMA comments, the imposition of Category A criteria on this stretch of the
Kanawha River has the potential to lower the current effluent limitations in the NPDES permits
for certain parameters by an order of magnitude or more. In particular, certain organic
parameters that are carcinogens have Category A criteria that are much lower than the
applicable Category C criteria for protectlon of human health for water contact recreation.

For the reasons set forth in the WVMA Ietter we urge IEP to retain the current language in
Section 7.2.d.19.1 stating that Water Use Oategary A shall nat apply for the Kanawha River
main stem, Zone 1. However, if this language is rem@ued BEP should allow the application of
harmonic mean flow for the ca1eulat|nn of effiuent Ilmlts fiar aarclnogens As the Category A
criteria for these parameters are. based on the harmamc meéan flow instead of the 7Q10 flow,
this revision allows DEP to make declslans regardmg the eaiculatlon of effluent limits that are
consistent with the water quality cntena We weu]d suggest that the following language be

Specializing in Strategic Enwranmen tal Planning and Permitting
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added to 47 CSR 2: "The critical design flow for determining effluent limits for carcinogens shal!

be harmonic mean flow."

Thank you for the opportunity to comment on the proposed revisions to 47 CSR 2. If you have

any questions, please contact me.

Sincerely,

-l
T L bl Z /)/ JL(/C’HC}

J’ nle L. Henthorn

cc:.  Kevin R. Coyne, Assistant Director
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Jeffrey L. Mcintyre
Preaident
16500 Pennsylvania Avenue

Charleston, WV 25302
WEST VIRGINIA P 304-340-2000

AMERICAN WATER E Joffoy Moiniyro@smater.com

By Electronic Mail and Regular Mail

July 21, 2014

Mr. Kevin Coyne

West Virginia Department of Environmental Protection
Water Quality Standards Program

601 57" Street, SE |

Charleston, West Virginia 25304

RE: Proposed Revisionsto47 CSR 2, § 7.2.d.19

Dear Mr. Coyne:

West Virginia-American Water Company (“WVAW" or the “Company”) has reviewed the
proposed revisions to 47 CSR 2 (the "Water Quality Rule”), § 7.2.d.19 issued for
comment by the West Virginia Department of Environmental Protection (“WV DEP") and
appreciates the opportunity to provide comments on the same. If adopted, the
proposed revision to the Water Quality Rule will reclassify the main stem of Kanawha
River Zone 1 (“Zone 1") to purportedly allow its water to be used for all purposes,
including as a drinking water source under the Category A designation in the Water
Quality Rule. The Company supports efforts to improve water quality and promote
clean drinking water sources. As a water provider in West Virginia for nearly 130 years,
VWAW understands the importance of having clean water sources available that can be
effectively treated to provide people with clean drinking water that meets or exceeds
water quality standards.

Our commitment to providing clean and reliable drinking water to the residents of West
Virginia is why we feel compelled to caution the WV DEP to conduct all studies and
evaluations of water quality standards necessary to support the designation of Zone 1
as a Category A water source. Our understanding is that WV DEP does not have data
to assess every Category A parameter and that some parameters have not been
evaluated at levels low enough to determine compliance with water quality standards.
Obtaining and evaluating this data is critical to determine the Zone 1 seligibility as a
Category A water source and should not be passed over in the interest of expediting the
addition of a new water source. The reality is that without knowing more about the
quality of Zone 1 water, there is no guarantee that it will be suitable as an alternative



water supply for the provision of public drinking water. Even with the exemption
removed, the water quality must be evaluated to ensure it is appropriate for use as a

drinking water source of supply.

We have other questions about available discharges that may or may not occur under
existing NPDES permits, dredging operations in the river, materials that may be
encapsulated in river sediment, and impairments of poitions of the existing watershed
and how each may impact water quality now and in the future. The Company is also
interested tc know what, based on cumrent information, the WV DEP envisions as the
timeline necessary for Zone 1 to achieve all water quality standards to aliow this source

to be used as a drinking water supply.

In addition to the water quality concerns noted above, the Company would be remiss
not to mention the potential impact the proposed revisions could have on our
community. The reclassification will certainly require a change to discharge permits for
all facilities along Zone 1 and may also impact the navigability of the river in this area.
These are two issues the WV DEP must consider fully and carefully, not only to ensure
Category A water quality standards can be met but io evaluate how this reclassification
could impact our local economy. If our local industry is required to comply with more
stringent discharge requirements and/or find alternative transportation methods, the
costs of doing so could be high enough to limit further economic development in the
area or potentially drive industry out of the area. This would not only impact the
affected industries, but also those who work for such industries, and in turn, the local
ecohomy as a whole. Additional long term concerns also include potential loss of tax
revenues to the state from large industrial taxpayers and higher utility rates for all

ratepayers.

The Company is not suggesting the WV DEP should not promote cieaner state waters
or not reclassify the river for use as a drinking water source. The Company is
encouraging the WV DEP to take the steps needed to conduct all water quality studies
necessary to support such a reclassification and consider the impact such a change

would have on our community as a whole.

Again, the Company appreciates the opportunity to provide its comments to the WV
DEP and looks forward to working with the WV DEF and other stakeholders as they

establish effective requlations that make sense.

Respectfuliy submitted,

(.
rey L. Mcintyre ?

JLM:DA:vst

cc:. Scoft G. Mandirola, Director



WEST VIRGINIA RIVERS COALITION

3501 MacCorkle Ave. SE #129 « Charleston, WV 25304 « (304) 637-7201 « www.wvrivers.org

July 21, 2014

Kevin R Coyne

Water Quality Standards Program

WYV Department of Environmental Protection
601 57th St., S.E.

Charleston, WV 25304

Submitted electronically to dep.comments@wv.gov

RE: Proposed amendment to 47-02 Requirements Governing Water Quality Standards — removal of
the Water Use Category A exemption for the Kanawha River main stem, Zone 1

Dear Mr. Coyne,

We support the proposed amendment to remove the Water Use Category A exemption and to
treat the Kanawha River like it treats all other waters in West Virginia.

We applaud WVDEP’s general policy to protect all of our water supplies for drinking water use
with few exceptions. West Virginia is rich in freshwater resources, and making sure they are
adequately protected for drinking water use is prudent management.

We support the investment in additional field monitoring in the Kanawha River required to
determine whether Category A standards are being met. It is imperative to know the health of
this maijor river and what steps may need to be taken to attain and maintain Category A
designated use.

Thank you for taking the initiative to make this change. It moves us in the right direction toward
a cleaner Kanawha River and a safer and more secure drinking water source for nearly a fifth of
the state’s population.

Sincerely,

Angie Rosser
West Virginia Rivers Coalition



Julie Archer
West Virginia Citizen Action Group

Dianne Bady
Ohio Valley Environmental Coalition

Don Garvin
West Virginia Environmental Council

Helen Gibbins
West Virginia League of Women Voters

Jim Van Gundy
Aquatic Ecologist

Cindy Rank
West Virginia Highlands Conservancy

Amy Vernon-Jones
Appalachian Mountain Advocates

Brent Walls
Upper Potomac Riverkeeper
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WEST VIRGINIA MUNICIPAL WATER QUALITY ASSOCIATION

515 W. Main St.
P.O. Box 1310
Bridgeport, West Virginia 26330
304-842-8231

August 16, 2013

Mr. Kevin Coyne

Water Quality Standards Program

Division of Water and Waste Management

West Virginia Department of Environmental Protection
601 57th Street, S.E.

Charleston, WV 25314

Re: Comments cn Proposed Amendments to WQS Rule, 47 C.S.R. 2

Dear Mr. Coyne:

| am writing on behalf of the members of the West Virginia Municipal Water
Quality Association to convey our support for the proposed copper WER for the
Charleston Sanitary Board.

We also wish to urge DEP to proceed with both caution and clarity regarding the
potential removal of the exemption for the Kanawha River from Category A
classification.

The MWQA members provide public water, sewer, and stormwater services
statewide. Our members serve more than 90 percent of the sewered population
in the state. We are one of the most balanced stakeholders on statewide water
issues because our members not only treat public wastewater and stormwater but
also are responsible for providing appropriate drinking water. We both discharge
treated public wastewater/storm water to West Virginia’s rivers and, at the same
time, withdraw from those rivers for public drinking water purposes.

With this important perspective, we wholeheartedly support the proposed WER
for copper for the Charleston Sanitary Board. While this scientific procedure
apparently has been misunderstood by a number of interested parties, it is
perfectly appropriate for several important reasons.

First, it is fully protective of water quality. It simply tailors the statewide (really,
national) default copper criterion to the specific composition of the water in the
Kanawha River. This has been done routinely in West Virginia and in every other
State. That more specific standard will then be implemented in CSB’s permit with
several very stringent margins of safety. Those safeguards inciude the way the
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standard itself was derived - cutting the allowable copper by 50 percent from the first cbserved
toxic impact to the most sensitive species (likely a critter that is not even present in West
Virginia waters). Moreover, any permit limit is then imposed assuming maximum POTW flows
occur into drought level river flows. For POTW discharges, like Charleston’s, this is an
extremely conservative assumption because maximum POTW flows only occur during wet
weather and not the drought conditions assumed in this analysis. it is a physical impossibility
for maximum POTW flows to occur during drought conditions.

Second, US EPA itself routinely approves WERs like this nationwide because the water quality
standards — especially for a common household pollutant like copper —~ were established
anticipating this very type of tailoring. The same is true for every other State. There is no risk
to water quality from the adoption of the WER. EPA has issued extensive guidance to the states
on how WERs should be developed and implement for many decades.

Third, Charleston has major water quality challenges that are real, such as its ongoing combined
sewer overflow program. It would be foolish and environmentally counterproductive to require
Charleston to waste precious CSO dollars to address copper — which the WER establishes is a
non-issue to the detriment of CSO and other necessary funding for real world issues.

Fourth, there is no way that the Department can distinguish between CSB’s properly developed
WER and the WERs it has already granted for other waters and discharges and the WERS which
will come in the future. Thus, the stakes are high. DEP must adopt this WER, which is based
upon terrifically sound science and decades of EPA/State agency precedent (all without any
instream impacts). Otherwise, the regulated community will be compelled to challenge DEP’s
rejection of this critically important procedure to develop water quality criteria which are
appropriate for West Virginia waters (while still being extremely conservative).

Fifth, WERs are important to keep West Virginia competitive for businesses without sacrificing
any stream protection for the parameter which is the subject of the WER. Abandoning good
science in favor of arbitrarv over-regulation will impact existing West Virginia jobs that are
riding on continued WERSs for streams in the State and will seriously chill future job growth for
any industries that may need a WER for a particular pollutant parameter. Businesses will abide
by standards that are meaningful. They will have no appetite for having unnecessarily stringent
requirements placed on them (especially given that WERs are so readily approved and
understood in other states).

Finally, we have previously urged the Department, in accordance with express US EPA guidance,
to adopt the WER factor into the metals standards themselves. That way, WERs can be applied
in the permitting process. This is more efficient and important from a public input perspective
because individuals commenting on NPDES permit site-specific limits are more likely to
understand the science behind the WER procedure. Putting site-specific WERs out for
statewide public comment really does the public 2 disservice by causing unnecessary concern
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that they react to without any hope of understand what the WER procedure really means. Ina
permitting context DEP should have the luxury of spending more time with individual
commenters to educate them about the critically important WER procedure and its
appropriateness. For this reason, we renew our recommendation that DEP adopt the WER X

WQS (with the default WER set at “1”) in this or the very next triennial review.

Accordingly, the MWQA members urge DEP to adopt this scientifically valid and warranted
copper WER.

We also want to share a caution about the proposed removal of the exemption for the
Kanawha River from Category A status. We think DEP should defer consideration of the
removal for another triennial review cycle and study the issue more fully until that time. We
are particularly uncertain as to whether DEP has fully characterized the potential costs and

impacts of this decision.

Further, it appears to us that the removal of the exemption will not automatically trigger
Category A status for the Kanawha. Instead, the Department will have to affirmatively
designate the Kanawha in a subsequent rulemaking. We hope that is the case. We urge the
Department to clearly address, in its response to this comment, the legal effect of any removal

of the exemption in any final rule.

Finally, we see no reason to impose unnecessary Category A requirements before any actual
water supply use of the River. Accordingly, if DEP elects not to defer action on the Kanawha

River Category A aspect of the triennial review proposal, we believe the final rule should specify
that Category A will only become effective once a potential water withdrawer obtains a permit
to construct an intake on the River.

Thank you for proposing the WER for the CSB. It reflects a necessary and appropriate
application of the copper standard for the River. It is unquestionably fully protective of water
quality. As a good science local government organization, we urge DEP to promptly adopt it.

Please let me know if we may provide any additional information relating to our comments.

Sincerely,

L Vel B s

F. Paul Calamita
General Counsel

C: WV MWQA Members
Scott G. Mandirola
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‘WV, West Virginia Coal Association

July 21, 2014

Mr. Kevin Coyne
West Virginia Department of Environmental Protection

Division of Water & Waste Management
601 57" Street
Charleston, WV 25304

Via Electronic Mail: Kevin.R.Coyne@wv.gov

Re: Proposed Revisions to State Water Quality Standards {47 CSR 2)

Dear Mr. Coyne:

Pursuant to the public notice published by the West Virginia Department of
Environmental Protection (WV DEP), the West Virginia Coal Association (WVCA) offers
the following comments regarding the proposed revisions to the state’s Water Quality
Standards Rule, 47 CSR 2.

The West Virginia Coal Association (WVCA) is 2 non-profit state coal trade
association representing the interests of the West Virginia coal industry on policy and
regulation issues before various state and federal agencies that regulate coal extraction,
processing, transportation and consumption. WVCA'’s general members account for 95

percent of the Mountain State’s underground and surface coal production. WVCA also

Comments of the West Virginia Coal Association: Proposed Revisions to 47 CSR 2
July 21, 2014




represents associate members that supply an array of services tc the mining industry in
West Virginia. WVCA’s primary goal is to enhance the viability of the West Virginia coal
industry by supporting efficient and environmentally responsible coal removal and
processing through reasonable, equitable and achievable state and federal policy and
regulation. WVCA is the largest state coal trade association in the nation.

WVCA is extremely disappointed that WV DEP has ignored valid, urgent issues
related to the state’s water quality standards program (see subseguent comments
regarding aluminum) and focused instead on proposing a revision that is essentially
nothing more than a regulatory “stunt”.

WV DEP has proposed a revision that would remove an exemption from a
statewide use designation that simply does not exist. The designation of all state waters

as public drinking water supplies has NEVER occurred. As demonstrated by the

attached, previously filed comment letters, attempts by WV DEP and the West Virginia

Environmental Quality Board (WV EQB) to formally designate state waters as Category A
have been consistently and unambiguously rejected by the West Virginia Legislature.

Operating under WV DEP’s myth that all state waters are designated as public

drinking water supplies, the agency will subject permit holders tc more stringent limits
immediately (WV DEP representatives have stated the agency will apply revised effluent
limits to outlets located within that zone on permit renewal). The application of revised

effluent limits will occur even though there is NO proposed or operating public water

Commaents of the West Virginia Coal Association: Proposed Revisions to 47 CSR 2
July 21, 2014



intake located within the identified section of the Kanawha River. The agency takes
these actions knowing fuli well that if a drinking water intake were proposed or actually
installed within the identified zone then it would have to apply effluent limits protective
of that intake to any adjacent NPDES permits regardless of the stream’s (fictional}
“designation” by the WV DEP. Applying revised effluent limits on the identified section
of the Kanawha based simply on removing an exemption to a designation that does not
exist beyond the imaginations of WV DEP and WV EQB imposes a significant regulatory
burden on permit holders for absolutely no benefit. If an actual proposal to construct a
public water intake occurs, WV DEP can prepare revised effluent limits within the
appropriate zone of the intake for a rational purpose other than its illegal interpretation
regarding statewide use designations.

WVCA has consistently raised concerns regarding the agency’s position relative to
the statewide designation of all waters as Category A because of WV DEP’s illegal
application of that use designation to all state waters. A copy of WVCA’s most recent

comments to the agency on this issue is attached and we request the agency consider

them as part of this proposed rulemaking effort.

Comments of the West Virginia Coal Association: Proposed Revisions ta 47 CSR 2
July 21, 2014



Additionally, WVCA asks WV DEP to address our previously-filed comments on
the state’s aluminum criteria. Apparently the agency has taken no further action on
changes to that standard since withdrawing a proposed revision during the last
legislative session or acted on several site-specific aluminum criteria applications that

have been pending for several years.

Jason D. Bostic
Vice-President

Comments of the West Virginia Coal Association: Proposed Revisions to 47 CSR 2
July 21, 2014



West Virginia Coal Association
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&

October 12, 2012

Mr. Kevin Coyne
West Virginia Department of Environmental Protection

Dlvision of Water & Waste Management
601 57" Strast

Charleston, WV 25304

Via Elecironic Mail: Kevin R.C

Dear Mr. Coyne:

Pursuant to the public notice published by the West Virginia Department of
Environmental Protection (WV DEP), attached to this letter please find the comments
and observations of the West Virginia Coal Association (WVCA) regarding the agency’s
planned rulemaking efforts for the 2014 triennial review of West Virginia’s water quality

standards.

The West Virginia Coal Association (WVCA) is a non-profit state coal trade
association representing the interests of the West Virginia coal industry on policy and
regulation issues before various state and federal agencies that regulate coal extraction,
processing, transportation and consumption. WVCA’s praoducing members account for
98 percent of the Mountain State’s underground and surface coal production. WVCA
also represents associate members that supply an array of services to the mining
industry in West Virginia. ' WVCA's primary goal is to enhance the viability of the West
Virginia coal industry by supporting efficient and environmentally responsible coal
removal and processing through reasonable, equitable and achievable state and federai
policy and regulation. WVCA is the largest state coal trade association in the nation.

Overall, WV DEP is to be commended for the proncunced improvements to the
water quality standards rulemaking process since assuming that duty from the
Environmenta{ Quality Beard {EQB} in 2005. The professional manner in which WV DEP
considers revisions to the program continuaily improves as does the agency’s
commitment to science, public involvement and adherence to the public policy goals
established by the West Virginia Legislature, WVCA believes the 2014 triennial review
provides yet another opportunity for WV DEP to advance the effectiveness of the
program by addressing several areas of concern the agency inherited from the EQB.



WVCA’s comments and suggestions wili focus on several areas where action by
WV DEP is overdue to address historic issues with the water quality standards program.
These are long standing areas of confusion, created not by the current agency or
administration, that have impacted the practical function of the water quality standards
program, and meore Importantly, the Clean Water Act (CWA) Section 402 NPDES
permitting process for decades. In most cases, these specific instances lack any rational -
basis and have no equal in correspending federal regulations implemented by the
federal Environmental Protection Agency (EPA)} or the water quality standards programs

of other states.

These areas include specific water quality standards where the state maintains
outdated criteria, long ago replaced by more scientifically defensible standards,
revisions to specific standards that would increase practical environmental and stream
protection, application of designated use that needlessly complicates the assignment of
effluent limitations and, in at least two instances, where WV DEP maintains EQB-created
interpretations of state standerds that are in direct contravention of the public policy of
the state as expressed by the West Virginia Legislature. The interpretative issues of
concern deserve distinct attention from the agency, as they represent not only instances
where WV DEP ignores the will and intent of the Legislature but also cases where the
agency perpetuates what is essentially iliegal rulemaking by maintaining positions and
“standards” that were never subject to the public comment and review process.
Positions relative to use designations such as those identified in our subsequent
comments are perhaps the worst examples of how West Virginia's regulatory climate
discourages new investments and hastens the departure of existing operations.

WVCA’s comments reqagrding o specific water quality stapdard or interaretation
of existing standards should in no way be constrica by Wi DEP gs edvocating that the
ngency delay ar rrent initiatives until the completion of triennial review in 2014,

WVCA appreciates the opportunity to provide these comments regarding
possible revisions to the state’s water quality standards rule to the WV DEP.

jason D. Bostic
Vice-President



COMMENTS OF THE WEST VIRGINIA COAL ASSOCIATION:

2014 TRIENNIAL REVIEW OF WEST VIRGINIA’S WATER QUALITY STANDARDS

While the West Virginia Department of Environmental Protection (WV DEP) has
greatly Improved the water quality standards rulemaking process since assuming that duty
from the Environmental Quality Board (EQB) in 2005, there remains several areas where the
agency needs to correct historical issues inherited from the Board. In these areas, WV DEP

can build on the notable progress made to date by providing more rationality to the

program.

In conducting this review and examination of West Virginia’s water quality standards

program, WYV DEP Is guided not only by science but also by the principles of public policy as

established by the West Virginia Legislature. With respect to water quality standards and
Clean Water Act {CWA) Section 402 permitting, this declaration of public policy is contained

in the West Virginia Water Poliution Control Act (WV WPCA):

it is declared to be the public policy of the state of West Virginia to maintain
reasonable standards of purity and quality of the water the state consistent
(1} public heaith and public enjoyment thereof; (2) the propagation and
protection of animal, bird fish, aquatic and plant life; and (3) the expansion of
employment opportunities, maintenance and expansion of agriculture and the
provision of a permanent foundation for healthy industrial development.

2 w.va. Code 22-11-2.

ce report attached
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WVCA believes in several instances, detailed in subsequent comments, WV DEP
maintains water quality standards far beyend “reasonable standards of purity and quality”
that certainly do not promote “healthy industrial development” that is necessary or
consistent with “the expansion of employment opportunities.” In the case of the agency’s
interpretation of certain use designations, its position is the very antithesis of these stated
goals and policy— one that is not necessary to protect or enhance the public heaith and

welfare and at the same time needlessly discourages developmeant and investment.

Further guidance regarding rulemaking is provided by the Legislature to the agency in

WV DEP’s authorizing statute:

..legislative rules promulgated by the Director...may include provisions which
are more stringent than the counterpart federal rule or program to the extent
that such provisions are reasonably necessary to protect, preserve or enhance
the quality of West Virginia’s environment or human heaith or safety, taking

into consideration the scientific evidence, specific environmental
characteristics of West Virginia or an area thereof, or stated legisiative
findings, policies or purposes relied upon by the director in making such
determination. in the case of specific rules which have a technical basis, the
director shali aiso provide the specific technical basis upon which the director

has relied. 2

As our detailed comments explain, in many cases WV DEP has maintained standards
and Interpretations that completely fail to satisfy the Legislature’s specific constraints on
the agency’s rulemaking autherity, Consider beryllium {see subsequent comments) where

WV DEP maintains criteria that were rejected by the federal Environmental Protection

2\W.Va. Code 22-1-3a.
2
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Agency (EPA) and repiaced with 2 more scientifically defensible standard several years ago.
Such a standard is not “reasonably necessary to protect, preserve or enhance the quality of
West Virginia's environment” nor has WV DEP “provided the specific technical basis upon

which the director has relied” to maintain this flawed standard to the Legislature.

in other cases, WV DEP has shunned the responsibility conferred on it by the
Legislature by ignoring substantial evidence that current standards do not reflect
“reasonable standards of purity and quality.” Rather than undertaking research and
rulemaking to develop a standard which “takes into consideration the scientific evidence,
specific environmental characteristics of West Virginia or an area thereof”, the agency
submissively waits for revision of federally-recommended standards. As a federal judge
recently observed “...Section 303 of the [federal}] CWA allocates primary authority for the
development of water quality standards to the states.”” When scientific information and the

guiding public policy of the state demonstrate a need, WV DEP should exercise this “primary

authority” and develop standards specifically for West Virginia.

WVCA urges WV DEP to consider any revisions to the state’s water guality standards

in the context of the public policy enunciated by the Legisiature and the directives

established for the agency in statute.

 Srate of West Virginia, et.al. v. Jackson, F.Supp.2d, 2012 WL 3090245 (D.D.C, July 31, 2012).
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While West Virginia has made great strides in revising its water quality standards for
aiuminum to reflect the prevailing natural conditions within the state’s waters, WVCA
believes that further efforts are necessary _td adopt truly protective criteria. Because
aluminum is a very common, naturally occurring element, many streams in the state exceed
the numeric criteria for aluminum, with no corresponding signs of impairment to the
aquatic life. The result is a CWA Section 303(d) list of “impaired waters” with several
streams identified as impaired for aluminum, manda_ting_ the preparation of Total Maximum
Daily Load (TMDL) at state expense, to bring those waters into compliance with a flawed
standard. Additionally, reliance on the current aluminum standard has burdened NPDES

permit holders as they struggle to maintain compliance with a standard that, from an

aquatic life use protection standpoint, Is meaningless.

As with many other metals, the toxicity of aluminum is inversely related to water
hardness. in other words, aluminum’s toxicity to aquatic life decreases as the water
hardness increases. EPA has developed hardness-dependent equations for 2 number of
metals to reflect this relationship. For example, West Virginia has adopted EPA’s hardness-
dependent equations for other metals such as cadmium, trivalent chromium, copper, iead,

nickel, silver, and zinc. Similar hardness-based criteria should be adopted for aluminum to

reflect the actual toxicity of the constituent.
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Other states have adopted similar hardness-based aluminum standards. New
Mexico recently adopted a hardness-based standard that was approved by EPA in April

2012.% The State of Colorado received EPA approval of its hardness-based standard in

August 2011.°

On September 21, 2011, WVCA provided a formal submission to WV DEP regarding
the state’s aluminum standard. The submission contained a proposed update of West
Virginia’s aluminum criteria to 2 hardness-based standard using the same methods used in
calculating the revised standards for Colorado and New Mexico. WVCA has attached this
submission and supporting scientific rationale to these comments in its entirety as
attachment “C”. WVCA urges WV DEP to adopt a hardness-based standard for aluminum to

better protect aquatic life and simplify NPDES compliance with the aluminum criteria.

In the case of beryllium, WV DEP has maintained water quality criteria that was
proposed, but then specifically rejected, by EPA. West Virginia's public drinking water

supply/Category A criterion for beryllium is 0.0077 ug/l. However, the national

recommended criterion for beryllium for the protection of human health is 4 ug/l, which is
the maximum contaminant level (MCL) for drinking water. The West Virginia beryllium

criterion is nearly three orders of magnitude below the EPA recommended standard.

4 see generally attachment “A*, Letter dated April 30, 2012 from EPA Region VI to the New Mexico Surface Water Quality Bureau.
S See generally attachment “B*, Letter dated August 4, 2011 from EPA Region Vili to the Colorado Water Quality Control Commissian.
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The current West Virginia criterion appears to be based upon a proposed federaily

recommended criterion published in 1991.°
gnd the proposed criterion of 0.6077 ug/l does pot appeagr in any past version ¢

ality ¢riferig, This discarded federal recommendation

remains in effect for the state and as virtue of its misplaced and illegal application of

Category A use designation (see subsequent comments), is being applied on all streams to

all NPDES permits by WV DEP.

Following the publication of the proposed human health water quality criteria, EPA
promulgated the berytlium MCL of 0.004 mg/l in July 1992. West Virginia adopted its

current beryllium criterion of 0.0077 ug/l in 1993; a full year after EPA adopted the

beryllium MCL that remains the national recommended criterion to this day. Therefore,

West Virginia's beryllium criterion was not based upon the best available science in 1993,

and it certainly is no more scientifically j_u_stiﬁable NOW.

WVCA urges DEP to adopt the beryllium MCL of 0.004 mg/l as the human health
Category A criterion. This standard has been reaffirmed by EPA as recently as 2008, when

EPA published a draft integrated Risk Information System (IRIS) reassessment that proposed

no changes to the reference dose upon which the beryilium MCL is based.’

ki AR

— _—

® 56 Federal Register 58420, November 6, 1991, pg. 58442.
? See generally “Toxicological Review of Beryllium and Compounds”® published by EPA In April 1998 and avaiiable at

http:/fwww.epe gov/iris/subst/0012 him
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An ever-growing body of scientific evidence and data cenfirms that continued -
‘application of the current selenium criteria to West Virginia waters is mispiaced and offers
no measurable improvement to environmental protection while causing widespread and
extraordinarily expensive compliance issues. EPA previousiy determined the current
standard is incorrect and has been struggling to complete a rulemaking to revise the
federally recommended selenium standards. The West Virginia Legislature has previoustly

concluded the current federally-recommended selenium limits may not be appropriate for

West Virginia:

The Legislature finds that there are concerns within West Virginia regarding
the applicability of the research underlying the federal selenium criteria to a
state such as West Virginia which has high precipitation rates and free-flowing
streams and that the alleged environmental impacts that were documented in
applicable federal research have not been observed in West Virginla... ®

WVCA continues to believe WV DEP should contemplate revisions to the current
standards for selenium. Despite near universal acknowledgement that the current selenium
criteria is incorrect, and ignoring the findings of the Leglslature,' WV DEP has yat to take any
action on its own initiative to develop a sensible, protective criteria for West Virginia. The
agency has even demonstrated a hesitancy to act on site-specific criteria applications that
would simply apply the selenium criteria in terms of dissolved vs. total measurements. This
inaction has occurred as selenium has become a modern eguivalent of the aquatic life use

% W.Va. Code 22-11-6.

Waest Virginia Coal Assoclation
Triennial Review Comments



standard for manganese, where treatment was undertaken just for the sake of satisfying a

baseless standard that most states chose NOT to adopt.

WVCA recommends WV DEP, in accordance with its charge from the Legislature as
the agency vested with developing water quality standards for the state, enlist the
assistance of state research resources such as those available at the West Virginia Water
Research institute, West Virginia University and Marshall University and actively pursue

revisions to West Virginia's water quality standard for selenium instead of simply waiting for

EPA to take action on a federally-recommended criteria.

C& LegoOrY A

WV DEP continues to operate its NDPES permitting program under the regulatory
illusion that a!l state waters are classified as Category A and serve in their entirety as public
drinking water supplies. This myth was origingily formed by the Environmental Quality
Board {(EQB) when it possessed water quality standards rulemaking autherity and WV DEP
was 2 willing accomplice in maintaining this illegal presumption by assigning NPDES
effluent limits as though all waters were iegally classified as such. When the West Virginia
Legislature transferred rulemaking authority from the EQB to WV DEP in 2005, the agency
simply adopted the EQB’s misplaced interpretation. As we detail in subsequent
paragraphs, this tortured interpretation is contrary to the official actions of the West

Virginia Legislature and represents a decades old illegal rulemaking action that is ripe for

o

action.
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West Virginia's water quality standards, like those of virtually all other states,
astablish allowable in-stream concentrations of various criteria depending on the "use"
served by 2 given water body. These standards also recognize and define allowable
"uses" to which the criteria apply. West Virginia's federally-approved water quality
standards, codified as 47 CSR 1, provide that all waters of the state are considered to
serve as Category B/aquatic life use and Category C/water contact recreation use. More
simply, West Virginia's water quality standards default all streams to Category B/aquatic
life use or Category C/water contact recreation use. Despite the actions of WV DEP with
respect to assigning Category A/public drinking water supply effluent limits to all state

streams, the approved regulation is clear and unambiguous:

These rules establish general Water Use Categories and Water Quality
Standards for the waters of the State. Unless otherwise designated by
these rules...all waters of the State are designated for the Propagation
and Maintenance of Fish and Other Aquatic Life (Category B} and for
Water Contact Recreation (Category C) consistent with Clean Water
Act goals...”

Category A— Water Supply, Public. -This category is used to describe
waters which, after conventional treatment, are used for human

consumption...*?

if there was any doubt as to the meaning of the above-cited provisions, the intent of

the EQB was clearly articulated in the Board’s rationale document: “above all, [the EQB

®47 CSR 2-6.
¥ 47 CSR 2-6.2
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members] agreed that the category and criteria for public water supplies should not be
applied to stream or stream segments where no one is using the waters for drinking."*

Notwithstanding the clarity of the rule and the supporting rationale offered by the
EQB, WV DEP mistakenly applied the Category A use designation to all waters of the state.
This regulatory practice began with the entire length of substantial streams where drinking
water intakes were actually located and, as the NPDES regulatory program matured, was
extended to every stream within the state.

Predictably, this application of Category A designation presented practical NPDES
compliance issues as public water/human health standards are typically dramatically lower
and include a more comprehensive list of parameters than required for maintaining West
Virginia’s legal default designation of all a streams as Category B/aquatic life use and
Category C/water contact recreation use.

in 1995, the EQB upheld WV DEP’s misapplication of effluent limits based on the
statewide Category A fallacy. However, an administrative appeal decision CANNOT alter
state water quality standards nor can the EQB sanction an effort by WV DEP to modify a

water quality standard or any other legisiative ruie through application of permit specific

effluent limits. If that were the case, there would be no need for the state’s public

comment and review procedure, or the legislative rulemaking process.

iy el "

11 state Water Resources Board, Rationale Document for Revision of Legislative Rules. January 6, 1986. Relevant pages

rovided as attachment "D". |
2 see generally E. 1. du Pont de Nemours and Company, Inc. v. Chief, Office of Water Resources, Divislon of Environmental

Protection, Appeal Nos. 599 & 602 {December 13, 1995).
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Apparently realizing that such an interpretation, where the EQB sanctioned WV DEP’s
modification of a rule without public comment and/or Legislative review was untenable,

both agencies sought to officially alter the rule to fit their confused interpretation. Fach and

every time these effo

In response to the regulatory confusion created by WV DEP's flawed belief that
all waters of the state are Category Afpublic drinking water supplies, on March 21,
1999 the West Virginia Legislature passed House Bill 2533, Signed into law by the
Governor on April 2, 1999, the biil authorized the state’s water quality standards to
remain in place until October 1999, with the condition that:
...the Environmental Quality Board shall review, revise and
propose, within this statutory deadline, and in accordance with the
provisions of chapter twenty-nine-a of this code, emergency and
legislative rules to address interpretive differences regarding the
designation of category A waters and analyze the need for distance
prohibitors for the policies of public drinking water intake...?
In response to the instructions of the Legislature contained in House Bill 2533,
the EQB promulgated an emergency rule in October 1999 in which it proposed

classifying all waters of the State as Category A/public drinking water supplies: "The

proposed amendment clarifies that all waters of the Stat2 are protected by the

drinking water supply designated use category..."* The emergency rule was filed

1 cee generally Envolled Committee Substitute for House Bilf 2533, Copy provided as attachment “E”
¥ See generally Notice from the EQB dated October 18, 1399 regarding the filing of an emergency rule, copy provided as attachment

“F~.
11
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with the Secretary of State and, in accordance with W.Va. Code 29A-3-15, was

effective pending approval or disapproval by the West Virginia Legislature.

As the Legislature began its consideration of the emergency rule in the 2000
Regular Session, the Senate Judiciary Committee sought to validate the positions offered
by the EQB and WV DEP that all state waters were aiready designated as Category A and
the emergency rule did nothing more than formally codify that designation.

In response to an inquiry from the Committee, EPA responded that the October
1999 emergency rule constituted a change to West Virginia’s approved water quality
standards regulations and as such would require the approval of the federal agency:

The Environmental Protection Agency understands that the
Environmental Quality Board has proposed to designate all waters of
West Virginia as public drinking water supply... We hope that this letter

provides West Virginia with a better understanding of what EPA Region
Il would expect should West Virginia decide to pursue a statewide re-

designation of Category A (emphasis added).”

The letter from EPA to the Committee made it clear that, contrary te the assertions
of the EQB and the NPDES permitting practices of WV DEP, West Virginia’s streams were
presumed to serve NOT as public drinking water supplies but instead as Category
B/aquatic life use and Category C/water contact recreation use. Based on EPA's response

that the EQB’s emergency ruile amounted to a statewide re-designation of all streams, the

Legislature expressly rejected the October 1999 proposal from the EQB:

® Latter date& February 12,2000 from EPA Reglon HI Assoclate Director- Office of Watersheds to
West Virginla Senate Judiciary Chairman Willlam Wooten. Copy provided as attachment "G".,
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The emergency rule relating to the environmental guality board...filed
in the state register on the eighteenth day of October, one thousand
nine hundred ninety-nine..is repealed and not authorized.”
Despite the clear rebuke of the October 1899 rule by the Legislature and EPA's
view that under the approved water quality standards program of the state that all
streams defaulted to Categories B and C, WV DEP perpetuated the EQB’s deceptions

regarding stream designation in NPDES permitting by assigning Category A effluent

limitations to all discharges.

Arrogantly ignoring the conclusions of the Legislature (and apparently assuming
that the EQB and not the Legislature served as the final rulemaking body for West
Virginia), WV DEP went so far as to publicly proclaim the agency will "continue its
position [regarding Category A application in NPDES permits] unless directed to do
otherwise by the [Environmental Quality] Board."*” This conceited and iliegal
interpretation on behalf of WV DEP endures to this day; neediessiy confusing the
assignment of NPDES effluent limitations for several parameters such as
berytium (see previous comments).

Subsequent to the 2000 rejection of the emergency rule, the EQB sought
to bypass the Legislature and bootstrap the Category A use classification to the

entire state by promulgating a procedural rule which would have created a

process to remove the (nonexistent) Category A designation. With the

i i il

% pnrofied Committee Substitute for House Bil 4223. Relevant page provided as attachment "H",
Y see attachment "I, copy of July 7, 2001 article appearing in the Charleston Gazette.
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procedurai rule filing, the EQB relied on WV DEP’s illegal interpretation under
the NPDES program to justify the need for the use removal process, evidently
assuming that WV DEP possessed a higher rulemaking authority than the

Legislature:

The current implementation of Category A by the Division of Water
Resources of the [DEP] in the [NPDES] permitting program is that the
designated use [of Category A Public Water Supply] applies to ail waters
of the state, unless it has been removed specifically by the Board. The
Board supports this interpretation and application of the Public Water

Supply use.’®
Based on concerns raised by NPDES permit holders that the EQB was once again
trying to extend the Category A designation statewide, the Legislature decided to review
the procedural rule. The Legislative Rulemaking Review Committee properly concluded
the EQB was seeking to bypass the Legislature entirely and codify the illegal Categorv A

assumption by way of the procedural rule:

We have reviewed 46 C.5.R.7, "Procedural Rule Governing
Reclassification of Water Designated for Public Water Supply, which was
filed on January 8, 2003. This procedural ruie aliows the Environmentai
Quality Board tc remove the Category A {public water supply use) that is
described in the water quality standards (46 C.S.R. 1). In effect, the

1s g legislative rule, i
2g (emphasis

® see generally “Statement of Circumstances Requiring Proposed Rules.” Filed by the EQB on September 17, 2002. Copy

provided as attachment "J".
* cee generally March 5, 2004 2003 letter from Senator Mike Ross and Delegate Virginia Mahan, Co-Chairs, Legislative

Rulemaking Review Committee to Edward Snyder, Chair, EQB. Copy provided as attachment “K".
14
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Defiantly, the EQB continued to believe its own regulatory iliusion regarding the
drinking water designation and WV DEP blindly foliowed, applying effluent iimits to all
NPDES permits based on the Category A use. The frustration created by this “alternative
reality” forced the coal industry to pursue a revision to the water quality standards

culminating with the adoption by the Legislature in 2004 of a revised water quality
standard for manganese.

Under the revised manganese standard, the drinking water standard (which is
based on EPA’s secondary, non-enforceable, organoleptic recommended criteria) applies

five miles above public and private drinking water intakes. When this revised manganese
criteria was approved by EPA in 2005, the federal agency noted that application of

Category A standards at the point of intake was reasonable and entirely consistent with
the approach approved by EPA in other states:

The application of a criterion for the protection of public water supply at the
intake point is consistent with EPA’s approvals in other states. EPA has
approved applications of human health criteria at the intake or withdrawal
points in other states as well. See 35 lll. Adm. Code § 303.202; Ind. Adm.
Code §2-1-3; 401 Ky. Adm. Regs. § 5:031; Ohio Adm. Code §3745-1-07: Sec.

5_20
With its approval of the revised manganese standard, EPA also reaffirmed

its February 2000 interpretation of West Virginia’s legal, default use

designations. More importantly, with respect to any future deliberations by Wv

* Letter dated June 29, 2005 from EPA Region Ili to the EQB approving the Manganese Five Mile Rule. Copy provided as attachment
“L°.
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DEP with respect 1o statewide use designations, EPA found the approach taken

in the new manganese criteria- protection at the point of intake- entirely

protective of the human health standard:

Therefore, this change in the water quality standard should not have
an impact on the water withdrawn for drinking, the drinking water
treatment processes and he cost of treating water for drinking. Al
water witharawn 1or grinking py private ang pusic intaxe: _ﬂt

rof g LT

o s X i-a1%i’ wi RES § > GDPHCADIC £ Ma/ L y 5 I e b G
criterion. Therefore, application of the Mn 5-mile rule continues to
protect the public water supply use, as defined (emphasis added).*

It was convenient for WV DEP to hide behind the EQB’s irrational
conclusions with respect to the Category A use designation while the Board held
responsibility for water quality standards rulemaking authority. However, WV

DEP did not disagree with or oppose the legislation to transfer that rulemaking

power from EQB to the agency in 2005. Since that legisiative action, WY DEP is

now responsible for perpetuatin h manifestations of the Category A
geception: the myth, believed by no official body outside of the agency and the
EQB, that state water quality standards actually assign the drinking water supply

designation statewide, and the assignment of Category A-based effluent

limitations to NPDES permits.

1 | etter dated June 29, 2005 from EPA Reglon II! to the EQB approving the Manganese ive Mile Rule. Copy provided as attachment
“”, ‘
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As it is now responsible for every aspect of the Category A regulatory
delusion, the agency must consider a practical question created by EPA’s
approval of the revised manganese criterion in 2005: If application of the
Category A use designation at the point of intake is protective of “all water
withdrawn for drinking by public and private intakes” and if “application of the
Mn S-mile rule continues to protect the public water supply” use as EPA
observed with respect to the manganese criteria, then what coherent basis does
WYV DEP have for maintaining the EQB’s fantasy that all waters of the state have

been properly designated as drinking water supplies?

An approach similar to that taken with the manganese standard, that is
application of the criterion at the point of intake, has already been found by EPA
to be protective and an analogous approach with respect to all Category A
parameters would be similarly protective and resolve the confusion created by
the agency’s current illogical and iliegal position.

Narrative Criteria Implementation / Blological Stream Measurements
In its 2012 Regular Session, the West Virginia Legislature passed Senate Bil

562, directing WV DEP to develop rules to measure compliance with the state’s

narrative water quality standard.? Signed by the Governor on March 16, 2012

the bill requires WV DEP to develop a measurement tool that considers the

% See generally Enrolied Committee Substitute for Senate Bill 562, copy provided as attachment “M”,
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“holistic health of the aquatic ecosystem.” WVCA believes adherence to the
provisions of this legisiation will improve the effectiveness of the state’s water quality
program by assuring public and legislative involvement in the development of an
assessment tool to measure attainment of the state’s narrative water quality standard.
WYV DEP historicalily relied on an assessment tool referred to as the West Virginla Stream
Condition Index (WV SCl).

Like the provisions of House Concurrent Resolution {HCR) 111, which was adopted
by the Legislature in 2010%, Senate Bill 562 expresses legisiative intent with respect to
the narrative water quality standard and makes it clear that singular reliance by the
agency on the WV SCl is indefensible. The passage of Senate Bill 562 also reinforces
previous statements and objections regarding WV DEP’s sole reliance on the WV 5Cl

which myopically focuses on certain benthic species at the exclusion of other components

of the stream ecosystem. Further, the WV SCl Is not a water guglity standard and has
never been subject to the formal rulemaking process which would involve not only public

icipation but review and approval b ature.

The agency’s misplaced reliance on the WV SCI created a treacherous situation
beginning in 2009 when EPA, initially through CWA Section 404 permits processed by the
U.S. Army Corps of Engineers, seized upon the WV $C! and other non-official biological

measurements to allege violations of West Virginia's narrative criteria. The resulting

2_’" See generally House Concurrent Resolution No. 111, copy provided &s attachment “N”.
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regulatory confusion quickly migrated to the CWA Section 402 permitting program
administered by WV DEP and virtually paralyzed mine permitting activities within West
Virginia.

The opportunity for stability and predictability was only recently restored to the
permitting program through federal court decisions. Contalned within these rulings is 2
clear conclusion that EPA usurped the powers reserved by Congress to individual states:
"..Section 303 of the [federal] CWA allocates primary authority for the development of

water quality standards to the states.”**

With the recent federal decisions making it clear that rulemaking belongs to
individual states and the Legislature providing insight as to the appropriate factors that
should be considered in developing narrative standards assessment methods to satisfy

the public policy goals of West Virginia, WV DEP should move quickly to finalize a new

narrative standards measurement.
Trout Stream Designations
WVDEP’s current process, again inherited from the EQB, for deslgnating streams as
trout waters and applying trout criteria is convoluted and nearly incomprehensible. WV
DEP, despite its clear responsibility for these determinations, blindly relies on data and
recommendations provided by the West Virginia Department of Natural Resources (WV

DNR}, an agency that has no environmental regulatory responsibility. Lack of clarity on this

—

* State of West Virginia, et.al, v. Jackson, et. al, F.Supp.2d, 2012 WL 3090245 {D.D0.C,, July 31, 2012).
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issue lead the West Virginia Legislature to completely reject two recent attempts by WV
DEP to expand the “codified” list of trout streams contained in the water quality standards

rule. WVCA believes the 2014 triennial review provides an opportunity for the agency to

establish more practical criteria for trout stream use designation.

“Trout waters” are defined in Subsection 2.19 of 47CSR2 as “waters which sustain
year-round trout populations.” Appendix A to 47CSR2 contains a list of “known trout
waters.” Streams have been added or removed from this list during past rulemaking
exercises without providing the public with any data or information regarding whether the
streams sustain year-round trout populations. Once a stream is placed on the list, the trout
stream designation cannot be disputed later in a challenge to a specific NPDES permit limit

and can only be changed through the Legislature or by a wholesale rule challenge.

If a stream is not on the codified list of known trout waters contained in Appendix A,

WVDEP must demonstrate that the stream sustains a year-round trout population bafore

applying trout stream criteria to it. The pro i P ma is determinati

is not entirely clear. in addition to the list in Appendix A, WVDEP also reportedly maintains

one or more internal lists of trout waters, which are not readily accessible to the public. In
addition, WVDEP relies heavily on consultation with WV DNR. These internal lists are
apparently updated between the two agencigé with no public notice and comment period.
Should WV DEP assign permit limits as though a receiving stream is trout water based on

these internal lists that are developed with WV DNR, the permit applicant is lefc with
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nowhere to turn. WV DEP passively points to WV DNR as the basis for the determination,

positioning the applicant to dispute effluent limits with an agency that has no

envirenmental permitting role. This practice results in g requlatory “twillght zone® where

one agency with permitting responsibility relies on another that hos no regulatory obligation
in_determining appropriate effluent limits. Additionally, it creates a process whereby the

WV DEP simply ignores other important requirements related to true cold water trout
streams, such as temperature regimes, and ignores the reality that many of the “listed”
streams are not cold water streams in need of more restrictive water quality criteria. WV
DEP should end this practice of relying on consultation with WV DNR without providing

some form of public notice regarding the factual bases upon which WV DNR has relied when

it concludes that a stream is a trout water.

Members of the regulated community often are not aware that WVDEP considers a
particular stream to be a trout water until WVDEP imposes trout-based effluent limitations
in an NPDES permit. This sometimes occurs after a stream or stream segment has been
listed on the CWA Section 303(d) list as being impaired for one or more trout criteria. While
the public can comment on draft 303(d) Iis"cs, regulated entities often do not become aware
that such listings have cccurred until they are directly affected when a permit writer uses
the 303(d) listing as the basls for imposing more stringent effluent limits based on trout
criteria. At 3 minimum, the water quality standards rule should state that regardiess of any

past designation or listing of a stream or stream segment as a trout water, including on a
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303(d) list, whenever WVDEP imposes new, more stringent effiuent limitations in an NPDES
permit based on trout criteria, the permittee can challenge the trout stream designation in
an appeal to the EQB. The water quality standards rule should make it clear that a stream or
stream segment’s inclusion on a-303(d) list for impairment of a trout water criterion does

not prohibit a permittee from challenging trout-based effluent limits in a permit appeal to

the EQB.

WVCA suggests that WV DEP use the opportunity provided by the 2014 triennial
review water quality standards rule to include a fair mechanism for challenging trout water

designations by appealing them to the EQB, where 2 thorough examination of the factual

basis for the trout stream designation can be undertaken.

WV DEP should also strongly consider revising the trout stream designation to
distinguish naturally reproducing native trout waters and other waters, such as reproducing
non-native trout waters, waters stocked with native specles of trout, and waters stocked
with non-native species of trout. Such a “refined” trout stream designation would aliow for
the assignment of - effluent limits as appropriate to protect the various classes of trout
waters, acknowledging that certain trout populations may need more protective standards

than others. Similar "tiered” designations exist in other states and should be reviewed by

WV DEP as possible models for a revised trout stream use designation.
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ames P. Bearzi, Chie BT
- Surface 'Weter Quality Bureau . _
- New Mexico Environment Department =
. Harold Runnels Bmldmg (N2050)
- P.O. Box 5469

o Santa Fe, NM 37502-5459

"Deeer Beam

l am pleesed to inform you that the Envlrenmental Pmtectlen Agency (EPA or the
Agency) has completed its review of the Standards for Interstate and Intrastate Surface Waters
20.6.4. NMAC., Revisions to New Mexico’s water quality standards were adopted by the New
Mexico Water Quality Control Commission and filed in accordance with the State’s Water
Quality Act on November 1, 2010. EPA initiated its review when these revisions became
effective as State Jaw on December 1, 2010. EPA reviewed and fook action on the majority of -
the State’s revisions on Apnl 12, 2011.The Agency decided to take some additional time before

 acting on other revisions in order to allow both the New Mexico Environment Department an
. opportunity to provide additional supporting information and to enable a more detailed review of
" ‘the State’s new metals criteria. In today’s decision, EPA is approving the majority of the L

- _reme:nmg newfrewsed amendments w:th one exeeptlen, deeenbed below o S

. After further rewew, we have detennmed that the prewsmns feund at section 20. 6.4 10 -
D, Site-sneciﬂc criteria represent lmplementatlon procedures and do not constitute water quallty
standards that require EPA's review or action under Clean Water Act (CWA) Section 303(c) .
and, as such, will not be taking action on them, Furﬂ:lennere, we had no obligation to act-on-
section 20.6.4.10 D, Site-speclﬂe criteria in our April 12, 2011, action and hereby rescind the
- previous EPA action on the provision. Any site-specific criteria adepted under this provision,
however, would constitute iew water quality standards subject to EPA review and approval or
disapproval under CWA Secnen 303(e) ona eese by-ease basis. - - v

L BPA is approwng the rewsed language in eeetlen 20. 6.4.13 J. Turbidity, with the
~ expectation that the revised prowsmn will be implemented consistent with the antidegradation
" policy and implementation metheds in the State's standerds and Contmumg Plannmg Process

“and related deenments

- EPA prewously teok no aet:on en the new or rewsed entena fer elummum, cadmrum,
and zinc contained in section 20.6.4.900 1. (1) Acute and (2) Chronic Hardness-based Metals
Criteria. Based on an extensive review of the supporting documentation, we are approving the

“application of the hardness—dependent equation for aluminum to those waters of the State at a pH
~of 6.5 to 9.0 because it will yield criteria that are protective of applicable uses in waters within
that pH range. However, EPA is disapproving the application of this equation in waters where
the pH is below 6.5 as it may net be preteetwe ef eppl:eable uses below that pH range.

RecycleRecyclable - rinted with Vegetable OF Bass inks on 100% Recyded Paper (40% Fostoonsumen) -



Consistent with EPA’s regu]atlons the prevmusly appreved 304(a) criteria for aluminum are

‘thus the applicable water quality standards for purposes of the CWA in watets where the pH is at
or below 6.5. In such cases, as the permitting authority in New Mexico, EPA will apply the
previously approved 87 ng/L chronic total recoverable alurmnum entennn EPA is approvmg the

e hardnees-dependent equations for beth eedmnum and zine, -
o acting on the State’s revised water quality standards today, EPA is fulfilling its CWA

. Section 303(c) responsibilities. However, EPA’s approval of water quality standards is -
- considered a federal action which may be subject to the Section 7(a)(2) consuitation =

requirements of the Endangered Species Act (ESA). ERA has initiated informal eenmﬂtatlen

-under ESA Section 7(a)(2) with the U.S. Fish and Wildlife Service (USFWS) regarding oor

| appreval of certain new or revised water quality standards. EPA’s approval of these standards is
‘subject to the outcome of the ESA consultation process. Should the consuitation process identify
information regarding impacts on listed species or designated critical habitat that supports

- amending our approval, EPA will amcnd its approval demslen fer those new or rewsed water ’

"quahty standards

1 appreclate the State’s eeeperatlve eﬂ‘orts to resolve these ﬁnal few issues. If you need
'addxtmnai detail concerning this letter or the enclosed addendum to our original Record of
Decision, please call me at’ (214) 665-318‘7 or heve your staﬂ‘ may conl:act Ruseell Nelsen at B
-_(214)665-6646 B - R L o

Pl {Wﬂliam]f. I;Ionker, P. E.
/1 Acting Director -~
‘Water Quality Protection Dmelon |

Enclosure

cc: . James Hegan
- Surface Water Quality Bureau :
'P.O.Box 5469 )
- . New Mexico Environment Department

- Wa]ly Murphy

. Field Supervisor -
Ecological Servmes Ofﬁce
USFWS
2105 Osuna ReadNE -
Albuquerque, NM 87113- 1001
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Peter Butler, Chair

Water Quality Control Commission
4300 Cherry Creek Drive South ]
Denver, CO 80222—1530

Subject: 2010 Reirisit)'ns to the:'Bas'io Standards and
Methodologies for Surface Waters |

Dear Mr. Butler:

. The purpose of this letter i is {0 nonfy you of the status of the U.S. Environmental

" Protection Agency Region 8 (EPA) review of the revisions to the Basic Standards and

~ Methodologies for Surface Waters (Regula’oon #31) adopted by the Colorado Water Quahty
Control Commission (Comnussmn) ‘The revisions were adopted on August 9, 2010 with an
effective date of January 1, 2011. The submission letter included an Opinion of the Attorney
‘General certlfymg that the standards were duly adopted pursuant to State law. Receipt of the
revised standards on August 24, 2010 initiated EPA’s review pursuant to Section 303(0) of the
Clean Water Act (CWA or the Aet) and the lmplementmg federal water quahty standards

regulatlon (40 CFR Part 13 1)

| EPA rowew of these water quallty standards (WQS) rewsxons 1s complete wrth the
following excepnons - . . L . L

s Al provrslons relatmg to dlseharger-Speclﬁo vanances, lncludlng those adopted w1th a
. Japuary 1, 2013 delayed effective date ~ :

~ Section 31.7(3)(a)(11)(C) (Temporary Mod1ﬁeatlons)

- Section 31.8(2)(b)(IXC) (Antldegradattonl -

- Molybdenum Table Value (Agriculture)

L N1trate and Arseme Table Va]ues (Water Supp]y)

- EPA’s review of these revisions, and the supportmg Infonnanon and analyses, is neanng
. rleomplenon With the exception of the provrslons relating to dlscharger-spemﬁc vanances, which
- were adopted with a delayed effecnve date we esnmate that our rev1ew of these I'BVISIDIIS wﬂl be

] "'complete wrtlun 60 days.

We w:lsh to commend the Standards Umt of the Wal:er Quahty Contro] Dmslon (W QCD
or the Dmslon) for their outstandmg work in support of this- rulemaking action. Division staff
developed proposed TEVISIONS, wrth 1nput from the Standards Formulanon stakeholder work



'group, on a wide range of topres, including: antldegradatlon arseme dlssolved oxygen, E. coli,
mercury, molybdenum, nitrate, temperature, temporary modifications, uranium, dlseharger- N
specific variances, and zinc. Developing these proposals required the Division to present
.information and solicit input during a series of stakeholder work group meetings during 2007—
2009. In addition, the Division explained these issues to the Commission.during the October |
2008 1 1ssues scoping hearing, the November 2009 issues formulation heanng, and the June 2010: .
“rulemaking hearlng The WQCD also developed detailed comments and recommendations on
the aluminum, iron and zinc revisions proposed by the Colorado Mining Association (CMA),
and the nonylphenol revision proposed by the Colorado Wastewater Utility Council (CWUC). -
‘Most revisions are well supported by the evidence submitted, and we wish to recognize the high
cahber of work by the Standards Unrt both pnor to and durin g the ru]emalong aot1on |

CLEAN WATER Acr REVIEW REQU]'REMENTS |

B ' CWA § 303(o)(2) requlres States and authorized Indian Tnbes to subnnt new and revised
'water quality standards to EPA for review. EPA is reqmred to review and approve or dlsapprove

the revised standards pursuant to CWA § 303(c)(3). The Region’s goal has been, and will - |
continue to be, to work closely and collaboratively with States and authorized Tribes throughout L

the standards revision process so that submitted revisions can be approved by EPA. |
Toon’s ACTION

" The Reglon' is -approvrng' the revisions to Regulation #31 adopted by the CoaMsslon on
August 9, 2010, with the exceptlon of the new and revised provisions EPA is not acting on today
'The ratlonale for EPA’s action 1s bneﬂy oul:lmed be]ow and discussed in detail in Eno]osure 1.

| Today sletter applles only to water bodles in the State of Colorado, and does not apply to
waters that are within Indian Country, as defined in 18 U.S.C. Section 1151: Today’s letteris
not intended as an action to approve or disapprove water quality standards applying to waters
within Indian Country. EPA, or authorized Indian Tribes, as appropriate, will retain
responslbllltles for water quahty standards for waters within Indlan Country o

N ENDANGERED SPECIES Acr REQUIREMENTS o

| Ttis rmportant to note that EPA approva] of water quality standards is considereda
federal action which may be subject to the Section 7(a)(2) consultation requlrements of the

T Endangered Species Act (ESA). Section 7(a)(2) of the ESA states that “each federal

" agency...shall...insure that any action -authorized, funded or carried out by such agency /is ﬁot g

~ likely to Jeopardlze the continued existence of any endangered species or threatened species or
-~ result in the destruet:lon or adverse modlficatlon of hab1tat of such spemes whleh 1§ determmed to

| '-.'_,'_'fbeontlcal

o EPA has 1n1t1ated consu]tat:lon under ESA Seetron 7(a)(2) wrth the U. S, FlSh and Wﬂdllfe
_“Service regarding our. approval of certain new or revised water quality standards. EPA also has a
‘Clean Water Act obligation, as a separate matter, to complete its water quallty standards R

o _approval achon Therefore m approvmg these water quahty standards rev:srons today, EPA is



completmg its CWA Section 303(0) responsrblhtles However, because ESA consultatlon on
EPA’s approval of these standards is ongoing, EPA’s approval is made subject to the outcome of
the ESA consultation process. Should the consultation process with the U.S. Fish and Wildlife -
Servme identify information regarding impacts on hsted species or demgnated critical habitat that
supports amending EPA’s approval, EPA will, as appropriate, revisit and amend its approval
deelslon for those new or rev1sed water quallty standards. .

STANDARDS APPRO‘VED WITHOUT Comnmon

Al] new and revised water quallty standards in this category are approved without
_condition because the revisions are consistent with the reqmrements of the Clean Water Act and |
EPA's implementing regulation. 'New and. rewsed prowsmns in th1s category are:

. » Section 31.5. Definitions. |

Section 31.7. Ovemew e

Section 31.7(1)(b)(ii). Ambient Qual:ty-Based Standards. .

Section 31.7(3). Temporary Modifications (with exception of 31 J3)@)GEINC)).
Section 31,14(15). Compllanee schedules for discharges to segments w:th temporary

modifications. -
Table L. (Recreatlon, Agnculture)
. ,Table I[I (W: ater Supply)

STANDARDS APPROVED SUBJECT TO ESA CONSULTATION

All new and rewsed Water qual:ty standards in this category are approved, sub_]eet to ESA

.eonsultatron New and revised provisions in this category are:
- ‘Table I. Physical and B1oleg1ca1 Parameters (Aquatic hfe)

. Table II1. (Aquatre Llfe)

PRovrsmNS EPA Is Nor ACTJNG ON Tomr

VAl prowsrens relatlng to dlscharger-spemﬁc vanances New and rew sed prov:srens m

| thls category are. -
“Section 31.7. Overview (portlons that relate to dlscharger-spemﬁc vanances) o
- Section 31.7(4). Granting, Extendmg and Remowng Vanances to Numeric Standards |

(Effectwe January 1,2013). .
. Section 31. 14 (1 7) Perrmt Acttons that Implement Dlscharger-Speelﬁc Vananees '-

Secuon 31. 7(3)(a)(11)(C) (Temporary Modlﬁcatlons) ThlS new prowsron ‘was adopted to
B authonze temporary modifications where “there is sagmﬁeant uncertamty regardm g the
tumng of 1mplement1ng attalnable souree controls or treatment.”



. Sect:lon 31. 8(2)(b)(1)(C) (Ant:ldegradatmn) ‘This rewsed provrsmn was adopted to
authorize Use Protected demgnatmns for segmcnts that meet the 31 5 deﬁmtlon of
“efﬂuent—dependent stream or’ efﬂuent—donunated stream ? - -

. Moiybdenum Table Value (Agnculture) Tl:us prowsmn cons1sts of thc new 300 ng/L
table value standard for the protectlon of agriculture uses. | |

. Nltrate and Arsemc Table Values (Water Supply) These provisions mclude the rev:scd "

table values for nitrate (Table It) and arsenic (Table III), as modified by the respectlve
footnotes, that authorize the Division to exclude effluent limits from discharge permits if

water supply uses are desa gnated but not “actual "

CONCLUSION

EPA Regnon 8 congramlates the Comnussmn and the Division for the many .
1mprovements to the Basic Standards-and Methodologies for. Surface Waters. If you have any
questions concerning this letter, the most knowledgeable pcop]e on my staff are Dawd Moon

(303 31 2-6833) and Larelna Guenz.el (303-3 12—6610)

- -Smcerely, B

'Carol L. Campbcll = j |
Assistant Regional Adlmmstrator -
Ofﬁce. of Ecosystems Protection and Remediation

‘Enclosure

Under Co]oradu s anndegradanun rule. ant:degradanon revlews are nnt requlred for segments with a Use Protected -
demgnalmn R | : o
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September 21,2011

_Mr Scott G. Mandirola, Director s

| DlVlSiOII of Water and Waste: Management
| tll|;m.rt:nu=:n’l: of Environmental Protectmn
601 57" Street, S.E. |
Charleston, WV 25304

Via electromc mml cottG.Mandim g bﬁf

Re: 47 CSR 2, Requirements Gwermng Water Quality Standards
Rﬁquest to Revise Statewide Category B Aquatic Life Cnterla for

Aluminum
Dear Du'ector Mandn'ola

As you are aware, the aluminum aquatic life water quality criteria in West Vlrglma
have received considerable attention over the past twenty years. Because
aluminum is a very common, naturally occurring element, many streams in the
State exceed the numeric criteria for aluminum, with no compondmg signs of
Jmpa.mnent to the aquatic life that the criteria are intended to protect. |

The current national recommended aluminum criteria are set forth in the Ambient
Aquatic Life Water Quality Criteria for Aluminum, which was published by the
‘United States Environmental Protection Agency (“BPA™) in 1988 (the “1988
Criteria™). Considerable work has been conducted regarding aluminum toxicity
since the 1988 Criteria were published. Accordingly, Henthom Environmental
Services LLC (*“HENV™) hired GEI Consultants, Inc., (“GEI") to ‘prepare an
update to the freshwater aquatic life aluminum criteria. -~

GEI reviewed the scientific literature conducted since pubhcatlon of the 1988
Criteria, and used the data to recommend updated criteria for protection of aquatic
life derived according to USEPA guidance (USEPA 1985). The results of GEI's
work are set forth in the attached report. GEI has recommended the adoption of -
.the fo]lomng hardness—based formulas for the freshwatcr alumlnum aquatlc hfe
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- .contact me.

The toxicity of some metals is inversely related to water hardness. In other words,
the metal’s toxicity to aquatic life decreases as the water hardness increases. The

United States Environmental Protection Agency (“EPA”) has developed hardness-
dependent equations for a number of metals to reflect this relatlonshlp ‘West
Virginia has adopted EPA’s hardness-dependent equanons for cadmium, trivalent
chromium, copper, lead, nickel,. silver, and zinc.” The hardness-based criteria -
developed by GEI for aluminum follow the same approach used by EPA for other_ |

metals.

'Im:mrtantly, GEI has been mvolved in sumlar eﬂ‘orts to revise the alummum
criteria in New Mexico and Colorado, New Mexico has recently adopted the same

hl.

_ hardness-based formulas presented by GEI in the attached report, and is awaiting
- EPA’s approval of its revised aluminumn water quality criteria. Colorado recently |
. adoPted the same acute hardness equation and a slightly modlﬁcd version of the'

- .chronic hardness equatlon, and has received EPA approval.

" Currently, West Virginia has a separate chronic aluminum cntenon for Category

B2 (trout) streams of 87 ug/l. This chronic criterion was based upon a single study
conducted at an eximmely low hardness concentration. GEI has considered and

included this study in its report, and the hardness-based equations developed are
protective of all Category B freshwater uses, inclading trout streams. = = -

- Thank you for your attention to this matter. If you have any questmns please

Jason D. Bostic
Vice-President. -

ec: :Rahdy C. Huffman, Cibméi: Secretary
Kristin Boggs, General Counsel
Thomas L. Clarke, Director, Dmswn nf Mmmg & Reclamatmn

'Kevm R. Cuyne, Assistant Dlrector E
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List: of Acronyms

U oce

Ecological Division

August 2011

ACR ~ acute-chronic ratio
Al | alumlnum - |
“ AWQ_C ambient water quality cntena -
| ~“criterion continuous concentration (chronic crltenon)
cMC . -¢riterion maximum concentration (acute criterion)
ECso median effect coneentratlon —point estimate for 50% effect
FACR final ACR o : e
FAV final acute value
FCV final chronic value
GMAVs genus mean acute values -
LCso. - median lethal coricentration —point- estlmate for 50% Iethallty
LOEC lowest observed effect concentration -
SMAVs. - species mean acute values
USEPA ..~ US. Envlrenmental Protection Agency
. GEfConsubants,Inc. .. . o W

Updated Freshmter Aquaty:; Life Cﬁteﬁa for Ahsinum



| The current amblent water quallty crltena (AWQC) for alummum (Al) were released in 1988

o (USEPA 1988). Backgmund lnformatlon on Al chemistry in freshwater systems can also be

~ found in USEPA (1988) and in Sposito (I996) of particular 1mportance in deriving AWQC
for Alis the pH of the water used in toxicity tests. Between a pH of 6.5 and 9.0, Al occurs
largely as poorly soluble polymeric hydroxides and as complexes with humic acids, =~ .
phosphatc sulfate, and other anions (U SEPA 1988; Sposito 1996). Waters with a pH <6.5
are below the acceptable pH range identified by the USEPA, and such waters favor the
dlssolutlon of Al into more bioavailable monomeric and ionic forms. Consistent with the
USEPA’s existing criteria for Al, the updated Al criteria recommended here only cons:der
toxicity studies conducted within the pH range of 6.5 to 9.0, and thus should only apply to
surface waters w:th pH levels within this range.

.Thls rcport rcvmws the scientific literature conducted since publication of t.he 1988 AWQC |
for Al, and uses these data to recommend updated criteria for protection of aquatic life =~ .

derived accardmg to USEPA guidance (USEPA 1985). Section 2 of this report summarlzcs |

the basis of the exlstmg Al criteria and then Section 3 summarizes additional Al toxicity =
studies pubhshed after release of the 1988 AWQC document. Sections 4-6 then use these
data to recommend updates to freshwater aquatlc life criteria for Alina format that is

con51stent w:th USEPA guidance.

- GEICunsultams Ine. . a4 e  August2011
- Ecologu:alesrun S T . Updated FrashwaterAqutchJfBCnteﬂafnrAlun'nnwn



2.0 Summary of Existing Criteria _

- The USEPA’s current acute and ehronlc crltena for proteotlon of aquatlc life are 750 and

87 ug/L, respectlvely Development of these criteria followed the Gurdelmes for Derrvmg
Numerical National Water Quality Criteria for the Protection of Aquatic Organrsms and
Their Uses (USEPA 1985). Specifically, the USEPA identified acute L.Csg values for -
- 15 aquatlc species, which resulted in the calculation of 15 species mean acute values

| (SMAVS) These 15 SMAVs represented 14 genera, which resulted in the calculation of
14 genus mean acute values (GMAVS) 'The 5th percentile of these GMAVS or final acute
value (FAV), was calcylated to be 1,496 pg/L. Division of the FAV by two resulted in an -
acute criterion (termed the criterion maximum concentration, or CMC) of 750 pg/L. Bécause -
limited chronic Al toxlelty data were available, the final chronic value (FCV) was caloulated -
using an acute-chronlc ratio (ACR). The USEPA identified ACRs of- 0. 9958 10.64, and
51.47. Because the two highest ACRs were based on acutely insensitive species, these were
not considered in development of the final ACR (FACR). However, because the rernalnlng |
ACR of 0.9958 was less than 2, the USEPA (1985) guldellnes required that the FACR be set
to 2, otherwise the ohromc criterion would be higher than the acute criterion. This resutsin -
a FCV of 750 pg/L (equivalent to the CMC). Finally, the USEPA (1 988) considered “other .
data” that were considered scientifically sound, but were from studies that did not strictly
‘meet the guidelines for calculation of the FCV. From the “other data” cited in USEPA
(1988), adverse effects were reported for two * 1mportan species at Al ooncentratlons below
the FCV of 750 pg/L: (1) a 24 percent reduction in weight of young brook trout
(Salvelmm fontinalis) was observed at an Al concentration of 169 pg/L (Cleveland et al
Manuscnpt) and (2) 58 percent striped bass (Morone saxatilis) rnortallty occurred at an Al
concentration of 174.4 ug/L (Buckler et al. Manuscript). -Aluminum concentrations of 88

and 87.2 p.g/L from these same two studies resulted in negligible toxlclty Accordlngly, the
USEPA set the ehronJe enterlon or crltenon continuous conoentratlon (CCC), at 87 pg/L

Slnee the release of the current AWQC for A] in 1988 several acute and chromc Al tox:olty
studies have been published in the solentlﬁc literature. Many of these toxicity studles meet
the USEPA (1985) guidelines for AWQC development and also result in additional data for L
. dernung an Al ACR. As discussed below, there is also evidence that the toxicity of Alto
-aquatlc life is hardness-dependent (.e., Al toxlclty is greater IIl soﬁer waters and deoreases as

- water hardness increases). .

. ‘The Specles mean acute value or SMAV is the geomeme mean of aeute LCsu values for a smgle speoles
- o The genus mean aoute value, or GMAV 1s the geomen'm mean of SMAVS for a s:ngle genus |

Eoolng_ical Diuieion"" S A Updeted FreshwaterAquetieLlfeCriterieforAlumlnum



3.0 Summary of New Toxicity Studies _

The USEPA (] 985) gmdehnes for AWQC development speorfy minimum study |
L requlrements for consideration in the development of acute and chromo criteria for protection
of aquatic life. For example, acute toxicity studies must have an exposure duration of 96
~ hours (although 48 hours is acceptable for more short-lived species, such as cladocerans and
" midges), organisms must not be fed during the study, and the endpoint must be mortallty, |
-._lmmoblhzatlon ora comblnatnon of the two. Chronic tOX.ICIl'y studies must be conducted
using exposure durations that encompass 1 the full life cycle or, for fish, early life stage and
partial life.cycle studies are acceptable. In addition, toxicant concentrations in the exposure
solutions must be analytically verified in chronic studles Finally, under the USEPA (1 98 5)

guidelines, toxicity studies that do not meet the speelﬁc study requirements may still be
retained as “other data” if the study was otherwise scientifically valid. Such “other data” are
not used in the calculation of the CMC and FCV, but may be used to justify lowermg the .
acute or chronic criteria for a toxicant if the species and endpoint tested are considered to be -
“biologically or recreationally’ important;” and if the CMC or FCV ‘were determined to be
inadequately protective of these species or endpolnts For Al, “other data” were used to
lower the FCV in development of the ohronle criterion, as discussed in Seotlon 2. |

"The follomng summarizes the Al toxnnty data pubhshed since 1988 that are eonmdered -
acceptable for updaung the Al criteria. Our primary source for these new data was a study
conducted on behalf of the Arrd West Water Quality Research Project (AWWQRP 2006), in
which a thorough literature review was conducted, and recommendations made for updatmg
aquatic life criteria. While the studles used in the present report are, for the most part, the same
as those used in AWWQRP (2006) we reconnnend different final criteria equations to maximize
consistency with USEPA guldanee for denvatlon of aquatlc llfe criteria (U SEPA 1985) |

3.1 Acute TOXIClty

As summarlzed in Seetlon 2 the acute Al toxlolty database used to denve the current acute -
Al criterion was based on 14 GMAYVs, which in turn was based on 15.SMAVs. The updated
acute Al toxrc:ty database includes seven add1tlonal speoles with tests considered to be of an

_. aeeeptab]e type and durauon aooordlng to- USEPA (1985)

B . Ase!lus aquatzcus, 1sopod (Martln and Hold:oh 1986)
- _- Crangonyx pseudogracilis, amphlpod (Martln and HO]dICh 1986)
T e Cyclops viridis, copepod (Storey et al. 1992) o

o Gammarus pulex, ernphlpod (Storey et al. 1992)
_-'_- T ubg'ex mb.fex worm (Khangarot 1991) |

. Hybognathus amarus, Rio Grande si lvery mmnow (Buhl 2002)
.. Salmo .salar, Atlantle salmon (Hemllton and Hames 1995)

o 'Gsu.cun-suuams-.-unc._ G s e T August 2011
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. This results i in acute Al tex1c1ty data for a total of 22 species representlng 19 genera In
_addltlen new acute toxicity studies were identified for several species a]ready included in the
1988 AWQC including the c]adoeeran Ceriodaphnia dubia (ENSR 1992a; Soucek et al,
2001). rainbow trout (Oncorhynchus mykiss) (’]‘hemsen et al. 1988; Gundersen et al. 1994),
“and fathead minnow (Pimephales promelas) (Buhl 2002; ENSR 1992b) A]l acceptable -
aeute Lng and ECsp values for Al are summarlzed in Table la. L

3--.'2 - Chronic 'To'x:city

‘The 1988 AWQC for Al included chronic texu:lty data for three spee:es ( 1) the cladoceran
C. dubra, (2) the cladoceran Daphnia magna; and (3) the fathéad minnow P. promelas. As
‘part of this update; a chronic EC16 for repreduetwe effects in D. magna (Biesingerand. -
. Christensen 1972) was added to the chronic toxicity data'set. The chronic toxicity value
- from Blesmger and Christensen (1972) was likely excluded in USEPA (1988) because Al test _

. concentrations were not analytically ver:f' ed. However, this study is included here beeause

the chronic value is consistent with the cerrespendmg measured value from the Knnball
.manuserlpt, thus reduelng some of the uncertainty associated with the Al concentrations not
being analytleally verified. This study also prowdes addluenal useful information for
deriving an ACR, as discussed further below. No additional chronic toxicity studies were
~ identified that meét the USEPA’s gmdellnes (i.e., life cycle study or an early life stage or
partial life cyele study for fi ish). All aeeeptable ehrenle toxicity studles are summarized in

Table 2a.

A t_oia]‘ef four ACRs were derived: 0.9958 and 0.9236 for C. dubia, 12.19 and 51.47 for
D. magna, and-10.64 for fathead minnows (Table 2b). It is uncertain why the D. magna -
ACR of 51.47 is considerably higher than the other ACRs, including the other D. magna-
ACR of 12.19. However, the combination of the high hardness (220 mg/L) and pH (8.30)
would likely have mitigated the tex:elty of Al eempared to waters with a hardness of
'45.3 mg/L and pH of 6.5-7.5 used in tests to derive the D. magna ACR of 12.19 from
Biesinger and Christensen (1 972). Therefere it is'more appropriate to select an ACR from
tests conducted under conditions that llkely maximize Al toxicity. The D. magna acute
- values from the two studies differed by a factor of 10, but the chronic values differed by Just y
. a factor-of two (Table 2b). Because the D. magna ACR of 51.47 is driven by an insensitive.

R acute value under high hardness and high pH eondltlens this value was excluded from the

| f'ﬁna] ACR. Calculatmg the geemetrle mean ef the remalnlng ACRs resu]ts m a final ACR of
T4 9923. | | o |

In USEPA (1988) lt was neted that a Fma] Pla.nt Value as deﬁned in USEPA (1 985), was '|
. ':not obtained because there were no plant toxicity studles. conducted w1ﬂ1 an important .~ -
- :aquatle plant species 1n whleh Al was measured and in which the endpemt measured was

| b:eleglea]]y important. No new published algal or aquatic plant studles have been ebtamed
'. | so thls eonelusmn has net ehan ged fer the present update T

_GE_I_CnnsuIIanie._"lne.” LT " 4 S e August2011
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E:..__E=_< 30} BMSID m__._ g__mzqq J8)eMySB1 paepdn

102 ﬁzm:.q

b . woozwng

. -82'rl< -

BV Pi<
8699

. 00L'85<

oyl .

v

S0

UOISIAIQ) [20IB0]003

i

- oul'seNnswo 139

- Moul

bma__m uu_._Em oy

S shreue snujeubodiy

1681 ﬁemmcmcv_ |

. 869'S

0E2'0%

SvT

92

| «quw_izv_m_

TNy,

ULOAA

Xajfqn) xapqnk

§= hu__mm pue quie

1ZE'8eL<

e

- 006'BL<

Vil

| wrses

Stoshv .

n's

~<ton

.. SHrSSIp SngmapAue )

+e8i e |

r15'92<

" 00L'vE<

iy

A8

0Ny

WS

leus.

 deesAyd |

vash e |

T28'Ch

009'0%

¥iy

5G4

"0

W's

Ileus

‘ds esAyy

v

6L1'62<

.| oOot'Ee<

R 71

65°0

“oiv

WS

eus |

- “dspsAyg |

ya6i 1.

228'2e -

LL2'6S

| oosss

viv

- are

O

Ws

jleus

ds Bshty |

vmm_‘ 1D

899'€2

=

00022

¥iy

SO

. B

~ podiyduy

| .qammcEaenamuq meEEmm :

- Zo6L "’ e Aaoig

| 002'z<

89

Oty

Ws -

- podydury

xeind SNIBUNURS

986} _mﬁe_oem_

6E8LL<

009°9t<

¥ivr

i )

=

WS

. usomeld

euytby eisabng |

th_. USLUSJSIYY puUe ._mm:_mm_m

TTLI<
TR

008'c

€Sy

e

- .. n_U_.(...

eubew guydeq.

g8l e I® mv_oEm

- 6.8'92<

) Oﬂm..mﬂ.n ..

by

oL

5o

1 ws

~ Uesso0pe|n

subew ejuydeqg

ﬁEmzcmE 1equuy

. gel'y .

3|

0028,

| oz

| soz.

| %Omv«_,q

WS

. UBIesopEl)

eubew guydag |

- 2661 "B 18 Aai0iS

| .000'zz<

m.m

o

n's

En_ﬂ_ou_

SHpUIA sdojof

9861 YOIPIOH pue uien

. 06L'S

061’8 -

. 69

frosiy

ns

- podydury

bt

- 089'%

vy

- _mm.w

“I1Oiv

| owse

' ‘umiadope|p

mﬂum&muauun ._s.comzﬂu
. "ds m_cﬁmtctmu. .

L pEeLNeD

Ve

| ooez

iy

og'sL

SON

W's

.+ UgJeoopel

ds guydepouas.

1002 "[e 19 yeonog |

" 0882

86

94

WS

" miaopers

© - eMqnp siuydepoued |

€Z661 NSN3

009'86<

'8

0V

_ Uessaoperd |

. Blgnp ejnydepous)

uﬂmm_‘..n.._wzm

0Sh'e

3..

fio

| wWs

W's

 uBKRIOPED

2661 NSN3

0ag'l

~tON

W's

cﬂmoovm_o

. eKnp-sydepous)

- eignp eunydepous)

~ BZB61 YWSN3

ozL

gL

SN

] ws

Uelaoopel)

" ejqnp eluydepoyey

9861 B9 Aanegon

- 095'2

£l

90N

{. Ws

- UBIIDDPELD

. ___E%um_:ﬁmu%mu.%

9861 '@ 18 AejneoW

| o0g')

[-: 7]

“IOI

W's

uesaa0pe|n

986 12 ja Aanegon

 KokZe

006')

R A

. WS

- ueisoope(D |

- BIqnp BlUydepous)
- elqnp viuydepoue)

- Emruﬁu_o_r_ pue ujeyy |

. 0lEF

0LE'Y

2(3|8|8|8|¢|%

89

nﬁ__omva_{

_0's

Do podosy |

o wauam:am snyasy |

S 861 12D
_wu:Em.Sm | |

GLE'PZ< -

{7y Bd)
1w o5

- | josseupiey
-« | yeenjea enoy
ueay soedg

g

i B

- Bw o8

JO ssoupIey :
| o1paisnipy
|- %0340 %97

- 009'2z< |
-1 (ooen .

se yBw)
- SSoupIel

GO

“S{W[UE SRENDE O} WINUIWNIE JO A)IXO) SINDY

éﬂaﬁ
aEuz
_E.EEou sejoedg

ds eunouaioy |

N uﬁuz .__E._ ﬂ_uunw

EXON



il

winuiLNfy ,_o,_ mEEo a: oenby Jejemysald Eﬁﬂ_:
1102 ﬁzmé | | | .

' bL6| Z8pUSUSHY PUE JBYI3

.009°c

- uojsq [e04B0j0o3 "

i)

- DU ‘SUEYNSUCD (3D

painseall = |y E:wmmE:: : sa:o._ﬁioc u_ _m;m:E w_.u_#.__m m

's3njeA a|node Ueaw sapads Em_ﬁ._mu E DOSN auam sen(ea umc_zmu_._: u_am .
S(rosiy

W'd -

- wWonyooug

| SHOURUOJ SNUIBABS

- 6661 SaUIBH pue uoIwEH

89

59

SOt

WN's

UOWIES BNV

. Jepesoups |

 G2661 ¥SN3

008"y

6L

. __..zm.

S0 -

‘W'S

~ Mouui peaLed

 sepuaid sepydeuny |

' az66} USNI

- D0E'0Z

P8

I8

SN

'S

© MouuIL peayle

- sejewoud sojeydound |

qz66L YSNI

08L's

oy .

V3

SN

" 'S

| mouupu peayey

sepoword sajeydoud |

- qzZe6l MSNZT |

0ol's

.8z

. 9L

. MOUU pesyie:)

-sefoword sefeydewd |

- 661 phog |

006'8L<

*(POS)NV

| ns.

| iu::_E__ummﬁmu_

sejeuward m&mco.u.ﬁm.

861 ieD

g< - | ooB'sy<

Vi

508

HON

WS

- MouUjw peayies |-

m.&uEEq um.ﬁcquE |

S eseLen |

00Z'er<

R

LO°L

b TN

.E__w

- Molujui pesged

S sepwaord sefeydoe

~ duosnuew jlequiy

1000'SE

02z

el

POSiY

w's

MOUU|W peaLie

| :......umﬁEEﬁn&m.nE& |

. -zoozmng

00L'66<

o)L

N

S0

‘W's

- mouuw peayed

sejetuard sepeydoud |

ﬁm_‘ e |

008'6b<

p iy

_ S5

o -

“Ws

L 2o il

‘wosad mojsA

unuua&mn 8240

E_Im_. _m Jo uosialad |

000'0F<

N_.,1.‘_,_.*_3& |

.E...m.

| _..:a..__,__ﬁm yooud |

BYOSIAMBYS) SnYUAYIoOUO

Y661 1218 Usssopung |

- 0£6'9

8SLL

] eze -

SO

oK MOqUIRY

mmE___.E SNYSUALIEDUE) .

. P66 (8 19 uasIepunNg

0L8'

0t

A

| tow

W |

nan mbgujey

- ssppfuws snyouAiposug

| . vesi e ueseping

- B500F

AN

e

GZ'8

ol

wd

nos moquiey

. SSHHAu sniyoufipioouo

.vmm_. '|e 13 ussepuUNg .

- DOLT

0LL'9

z€T

Gee

oY

W4

non moquiey |

_ Sspyhus snyoudyroouo |

yas1 e |

pL8°DE<

" 00L'p2<

Yy

218

O

WS

~noJ) mogutey

. sspyAw snysuAuiooug |

¥861 I1€D |-

52'6

- 009'8

- Yiv -

ovL -

O

— N'S

| - o moguiey

- sspyfw snyoukiysooug

" 86k HeD

R3]

] o09'vl

| v

Wwi

q0Y .

Jnog mogquieyy |

sspyhw sniysudyioouQ

~ ¥86L IED

_1¥8'4<

| T

o oo¥'L

viy

BS'9

SON

'S

non moquiey:

ssppws smysufipiosun

" ¥86i 118D

© vBLS<

¥6iT8<

'000'05<

rey

ARETE

OV

WS

| . ysyunsueass

. snyeueAd siwoda

 ¥86LUeD
I

L | 30 ssoupen
. : e SijeA N0y
uealy sejradg

eSS
Qv Br).

Bw og

2y
Gy By

3O SEOUPIRH

0} payenipyr -
: .E.UM .._n_ ED.u_ | .

| 008'2y<

S___q Bd)
%03

Jo %97

R 1"
{(*ooeo

se Buw)

wnu..__zn_._

: :._..Tmrh..

. n_o_ﬁ.. .

 [Edweyd

W'S
pouen

| usies puueus

uGwwIoD Soroeds.

snejound srunepoy |

~ eweN upe serdeds




E::E._E Jo Eﬁ:o&:%ﬂg ._m_._g_mﬂn_ parepdn o
:,omﬁsms.q S | Y

| :E_m._:___n__ _nu_un_nww .
U] ‘sjueynsuoy {39

-jduosnuely lequiy | 000°ge
. 9266l HSN3 ooy - | N B ST
aceeéLy¥SNa |  oogoz | 6 ]  mouuw peeyed
qz66L USN3I|  08L'S _ _ S |
qZ66L USNI|  09L'L
_. “.,._Em:cms lequy |~ 00Z'8E
- ZT.l6) ussuaisiiyy pue sebuise:g 006
| BZ66LMSNI | 009'66<
L00Z B9 Y)EoNOS | 0887
- BZBBLMSNI [ o0sv'C
%m_. e AenegoN | 09z
9861 '[B1e-Asinenopy | 006'L
086l ‘leeAenedoly | 005’1
| BZ661 YSN3 088°}
| - ©g66l HSN3 .0z
Qouesey 0 . | (v br)
: - | *o3ue so._

| eubew Buydeq

Biqnp eluydepous)

T | sazziozr [ s . 1 s __ _, L 1 wm>on_w..o£bo__<

Bi97E 0280 | VL0 | visoz g x@ﬁ%&:ﬁ%@@.

wopsaiy | sy [ %_n?.m
jo sasuba( B mu:m__u UOD %856 _

.wum__ﬂ._.w_._ SNSIGA b_u_xou ajnoe ._m__m!:muc }Jo m_mh_mcm uo:u_..gou mo m___:mmm nw siqe) )




 WINUWINGY 403 BLISID B)1
102 isnbny -

openby sojemysess perepdn

giee’y

MDY Jeuly

- Pue B/gnp D 19} PAAISSO JeU) uey) JeyBiy seum 0g Ajewxoidde sem ) asneoaq oRel oD

uolSING [B01B0I0T
| "out 'BuBlNsUOD |39

SwioUIaKd ‘4 10} PARIOSGO JoY) UM IBISISUOD BI0W St 8] 24 40 OJES RIORD-GN0E S,
-SINOB UBsiL Sop0ads eu) Woy paprifaxe sem eubeLss ‘g 10} L1 LG 4O ORI HUOIUI-8IOB S |

1 w0l

$O0L

ez's

000'SE

02z

_— el

MOUUIL peste.

 sepwosd sefeydeud |

8L

02E

006'¢ .

ueleoopeITy

.- eubsw Buydeg

R

FA R

[AA 2

002'gg

| eep
| oz

:Emnonm_u__ |

- eubew euydeq |

96260

- ¥Z9't

008°}

05

~ uesesopei

eiqnp eiuYdepoues

- 06S6°0 -

- | oney suosyg-enoy
 uealy seloedg

Jduosnueus lequiy |

. gges0
OReY UOIYS-SNIY

882'C

‘pue (Bu €'Gy) SSBUPIEY SJRIBPOLI B JO JOIEM U] B

} “SOABMOH “PUnsesiu Jou 8.em

808"}

(v 61)
enfeA suoIyy

| éﬂ_:um_:_:m w

006

SUOHRAUSDLOD Iy asnedaq Alqewnsaid (9g61) YdasN Jo (eed J8ui0,) &
00L'V-00E'Z |

ra A

(v Bn).
- anjeA eyndy

| Sk8vel

05
(cooen.
se-yBw) - |

| - sseupsey

Krosiay

| cﬂmoonmmu

gopoedg

GuleN uowwo) |

. B[qnp EHtiydepoueD
ewieN une sejoadg

.. 'SOReJ 9JUOIY>-SINJE WNUWINYY 1GZ O|qE),

MoULIL peslpe

2w lequiny) Y/Bw gz 10 ssaupiey e 1e 181 Z'z52 o anjea Sjuoiy aif) 0} Lositedios U S|GEUSES) SWIBE nsal ALy
ubet *q jo APAIISUSS DUOIYD &L UC LoneLuoul sepiaoid ) dsneoeq uonenjeas BlgiLD pajepdn siU) 0 Z S|qe | UL pepnioul SBM - -
S|GEL Ul PIPNOUI SeMm }| *S193)J9 SARONPOIdD. Jo) PLO T UB 8l BNfeA SIYL ¢,

IR

sejoulosd sejeydouic

Z.61 uasussiyg pue

JeBuiselg

MATAS

W.mw. -

G469 | SOV

o

. Uessoopels |

. eubew siuydeq

duosnuew [lequny

T zevl

020'v-0VS

0éc

- 028 S(rOS)AY -

o

Ueleope;d.

o . Bubew sruydeq

pa6LIED | 0042

00121006y |

i

854 oIV

o 3 I

- _uesaoope) |

ejqnp ejuydepolied

9961 @8 wm__._uouﬁ

reo'L

_ B_ﬁ....m.o.o.:_

0s

.G L

oI

01

__I.:Emnbnm_u _

 8ignp ejuydepops) |

8861 1819 Asnegop.

eouslayey

| _w_cm._.
onjep
S TITLT Ty

009°2-00v°1

- {nv Bi)
sywp]

0s

- gr -G}

{tQoen 1

| sseupsey | - . .

6L

IV
| reoqweyo

01
1891

uelssopel)
| @LUEN UOWIWOY

sojadg

. BIQnp Bluydepous)
 eureN une] sejosdg

‘sjetuiue sijenbe Q._NE.__.:_E:__..W__ Jo &_u_x& o_.._o._.._o ez a_.n__w.—._



3.3 Other Data

o Wlthm the pH range 6.5 9.0, enly twe other studies have been publlshed after the 1988 AI
 AWQC were released, but that were not already considered to be acceptable for use in.
deriving the Updated FAV or FCV: (1} a rainbow trout study by Thomsen et al. (1988) and
- (2)an Atlantle salmen study by Hamﬂten and Hames (1995). These are drseussed belew

_Themsen etal. (1 988) expesed rambew t:reut (0. mykiss) eggs to equeeus Al cencentratlens
in water with calcium concentrations of either 1 or 150 mg/L and a pH level of 7. The Al -
exposure continued through 25 days post-hatch The LCs values (measured at day 25 post- -
hatch) were 3,800 and 71,000 pg AVL in waters containing ealclum concentrations of 1 and -
150 mg/L, respeetnfely The increased rnortahty observed in the low calcium treatment may
be explained more by the low calcium treatment than by increased toxicity of Al dueto =~ -
higher bioavailability. As Thomsen et al. (1988) noted, the greatest reduction in survival was
observed in relation to the ealcrum ion concentrations in the test water (survival was reduced
by 24 percent in the low calcium water compared to the high calcium water without the -
addition of Al). Hatching time was also increased from 1.2 days in high ealerum water to

4.5 days in low calcium water. Overall, this study does not meet the requirements to be °
included as an acceptable acute test beeause the exposure duration ranged from .
approximately 26-30 days, or as an aceeptable chroni¢ test because the study was , not
suffictent long to meet the eatly life stage requrrements for rainbow trout tests (60 days post-
hatch). Further, much of the mortality observed in the low calcmm treatment appears tobea

result of the low calcium concentration’ 1tse1f

Hamilton and Haines (1995) exposed At]ant:e salmon (S salar). aIevms te aqueous Al :
concentrations of 0 or 200 pgfL for 30 days. The test water pH was 6. 5 and the hardness was
6.8 mg/L.. This study does not meet the USEPA’s (1985) specific reqmrements for a chronic
study because it does not meet the definitions of an early life stage or partial life cycle study,
but it does provide useﬁrl data that the USEPA would typreally categorize as “other data.

The mean weight of alevins exposed to 200 pg AV/L was si gmﬁeantly reduced (p<0 05)
relative to the eentrel whleh results ina lewest ebserved effect eencentratlon (LOEC) ef |

<200 pg/L.

3. 4 Unused Data

In AWQC deeuments studles are. 1dent1ﬁed that were net used or eensldered for AWQC

| develepment because the study was selentlﬁcally flawed or lumted or otherwise -
inappropriate for derivation of AWQC. For example studies are not used if eentrel

' -organisms did'not respond adequately (e g., unaeceptably high mortality) or if the test water
contained elevated levels of other contaminants. In addition, studies are not used if the test

. species is not resrdent to North America. All of the unused studles publlshed since the

~current Al criteria were derrved are net summanzed here, except fer a brook trout -

© GElConsuftants, Inc.- -~~~ ) 9 = - Augretzun'
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| -(.S' Jontinalis) study that is bnoﬂy summanzod below glvon the. Importance of brook trout to
r_tho dorwatlon of tho 1988. chromc Al criterion.

'Clevoland et a] (1 991) exposed brook trout to an aqueous Al concentration of 303 Qug/L for.
56 days at a pH of 7.2 (fish were also exposed to Al at pH levels of 5.0 and 6.0, but these
tests are not discussed here because the pH levels were <6.5). This study did not include a _
‘control, a]though only 1 percent mortality was obsowod following 56 days. It is unknown -
whether growth was affected, which is important since Cleveland et al. (1989) observed that
_growﬂ1 is a more sensitive endpoint than survival for brook trout exposed to Al. Giventhe -
lack of'a growth endpoint and due to the absence of a control treatment, this study was not -
sufficiently robust to identify either an aoceptab]o ohronlc value for Al (for inclusionin
- Table 2a) or as information to be evaluated as “othor data v
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4.0 --Ha_rd-ness-Toxic.ity_- Relationshic-_ 3

N Under the USEPA (1985) guidelines for AWQC development methcds are prewded for
“adjusting criteria if it can be demonstrated that toxicity varies as a function of a given water -

" quality parameter. The most common examp]e is the relatlcnshlp between water hardness

‘and toxicity for several divalent metals. For example, the current acute and chronic cntcna
fcr cadmmm, lead, nickel, and zinc are all hardness-dependent (i.c., the criteria
concentrations increase w1th increasing water hardness; USEPA 2006). For Al, the ex1st1ng
data also suggest that tcx1c1ty increases with i lncreasmg water hardness, or with other water
quality parameters that covary with hardness. Therefore, expressing updated Al criteria on
the basls of a hardness equation—rather than as a smgle ﬁxed value—:s now warranted.

“The general approach for deriving hardness-dependent cnterla entails use of an analysis of
~ covariance to derive a log-linear slope that relates standa:d toxicity values (e.g., LCsos) to

~ water hardness (USEPA 1985) To evaluate whether there is a significant statistical
relationship between hardness.and toxicity, there must be definitive acute values
(i.e., undefined “less than” or “greater than” toxicity values are not used) from Al toxicity
studies that expose organisms over a range of water, hardness values such that the highest.
- 'hardness is at least three times higher than the lowest, and the highest hardness is also at least
100 mg/L higher than the lowest. 'There were three species that met this minimum
-'reqmrement (1) C. dubia; (2) D magna and (3) fathead minnow.

For C. dubza, acute LCsos were avallable at hardness levels cf 26 46, 50, 96, 98.5, and

194 mg/L (as CaCOs). The LCs at a hardness of 194 mg/L was >99, 600 wg/L, which should
not be used to derive the hardness-toxicity relationship because it is not.a definitive value. -
However, if thlS test is not included in the hardness-toxicity evaluation, the range in hardness .
for the remammg C dubia toxicity studies is 26 to 98.5 mg/L which does not meet the .
requirement that the range between the lowest and highest hardness must be >100 mg/L.
Nevertheles s, because the C. dubia data c]ear]y demonstrate a relationship between hardness
and toxicity over an acceptable range of hardness values, the C. dubia data were lncluded in.
the poeled slcpe, but the LCso cf >99, 600 p,gJL was. excluded because it was not a deﬁmtwe B

value

The slope relatmg almnmum tcmclty tc water hardness was i gmﬁeant]y dlﬁ'erent frcm Zero | -
* (p<0.05) for all three species. In addition, the slopes were similar for all three with
l -everlappmg 95 percent confidence intervals. Acccrdlngly, a final pooled slope of 1. 3695

" was derived based on the data for these three species. The mdmdua] slopes for each spccles :

* and the pooled slope for combined species, as well as the data used to derive the pooled -
slopes, are provided in Tables 1b and 1c.. The raw data used to define the relatlcnshlp

bctween hardness and toxlclty, as well as the pccled slcpe are plotted in Flgure 1

-GEICcnsultants Ine, T T - | e August2o11 |

Ecnlcgml Dwisicn . SR . . - Updated FreshwaterAquatchlfe Crltenla fcrAlumtnum o



30

204 R=087
Sl Slope = 1.3695

I Noﬁnai_‘ized LC50

oD. magna .
#C. dubla
® P. promelas

30
In Normalized Hardness

'Fig_ﬁfe 1: Relationship between hardness and acute aluminum toxicity.
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5.0 Revised Aluminum Criteria

e '5 1 Acute Cntenen

The pecled slepe ef 1 3695 was. .used to adjust the acute values in Table 1ato a hardness ef
50 mg/L, except for cases where this was not possible because water hardness was not
‘reported. Species mean acute values were calculated as the geometric mean of acceptable
hardness-adjusted acute values for each species. To delineate cases in which not all toxlclty
values were appreprlate fcr inclusion into a particular SMAV, the beld underlmed LCso and
'Eng values in Table Ia were ultlmately used to derive the SMAVs. The SMAVs, adjusted
to a hardness of 50 m g/L ranged from >2, 164 pg/L for the cladoceran Cer:odaphma dubm to
>338,321 pg/L for the. midge Tanytarsus dissimilis. Genus mean acute values were L
calculated as the geemetrlc mean of SMAVs and ranked from high to low (Table 3). The -
total number of GMAVs was 17 and the four lowest GMAVs were used to calculate the FAV
following the USEPA (1985) guidelines. The FAV, at a hardness of 50 mg/L, was calculated
to be 2,648 ug/L (Table 3). The FAV was then dwrded by two, resulting in a CMC, or acute
crlterlcn of 1,324 pg/L at a hardness of 50 mg/L. The resulting equation for derwmg the

- CMC over a range of hardness levels is: o

CMC ( 1. 3695[1n(hardrless)]+l |8308} | Eq 1

"-:The hardness relatlcnshlp was derived based on empirical data w:thm a hardness range cf |
26 t0 220 mg/L, 50 applleatlcn of thls equatlcn to hardness levels outside of this range should N

be treated wnh eautlcn
5,2 _Chromch_tericn

Chronic Al toxicity values did not meet the minimum data requirements for calculating the

FCV as the: 5th percen’ale of empmcal]y derived chronic values. Acccrdmgly, itwas -

| necessary to apply an ACR to the FAV (eonsmtent with the calculation of the FCV fer A] 1n

' USEPA [1988]). At a hardness of 50 mg/L, division of the FAV of 2,648 pg/L. L

(see Section 5.1) by the final ACR 0f'4.9923 (see Section 3.2) results ina FCV of 530 pg/L
(T able 3) The resultln g equatlcn fer deriving the FCV overa range of hardness levels is:

FCV (1 3695[la(hardness)]+0 9161) : L | .' Eq 2

Slmllar to the acute hardness equatlon, because the hardness relanonshlp was derwed based
on emplrxca] data within a hardness range- of 26 to 220 mg/L appllcatlcn cf this equatlcn to
rhardness levels cuts:de of thlS range should be treated with cautlon s
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' Table 3: Ranked genus mean acute values wlth species mean acute-chromc ratios .
. | | | - Species

L  Mean
e - Acute-.
o Chronic.
ank -  Ratio
47 | >338,321 | Tanytarsus dissimilis(midge) -~ | >338,321 | -
16 | >53,794 | Lepomis cyanellus (green sunfish) . >5379%4 | -
18 >H3,578 Pema’ﬂa'vesce"ns (yellowperch) =~ - - . - | >53578 | A
14 >51,534 | Ictalurus punctatus (channel catfi sh) - >51,534 | -
13 . | 32,922 - | Physa sp. (snall) R - '_ '- 3202 | -
12 >24 315 Acroneuria sp. (stonefly) B >24315 | -
11 | - 23869 | Gammarus pseudolimnaeus (amphipod) | 23869 ‘| -
10 | 18,189 [ Dugesia tigrina (flatworm) | »>18180 |} - -
: g >14,428 g{m)athus.amams (Rio Grancfe mlve_ry. | -?14’423_ | .
8 | 9205 | Salmo salar{Atlantic salmon) S 8205 . | -
7 8,190 | Crangonyx pseudogracilis (amphipod) - ) 8180 ST §
. '}7 54_7'- Oncqrhynchu's njyk:‘s_.é' (rainbow trout) _ | ??.-547 { ~
S o | Oncorhynchus tshawytscha (chinook saimon) | >88495* | - -
5 >5,869 | Pimephales promelas (fathead minnow): | >5889 | 1084
4 | 5698 | Tubifex tubifex (worm) - 5698 | -
'3 | 4735 ° | Daphnia magna (cladoceran) | | 4735 |
2 4,370 | Asellus aqualicus (isopod) o {1 4370 | -
1' ‘>_-2 604 C,eﬁodaphnia dﬂbfa-(tladoceran) - E >2,164
| - | Ceriodaphnia sp. (cladoceran) b 3134 -

* SMAV for chinook salmon excluded from the GMAV for Oncorhynchus. See text for details.

Acute Criterion:
Final Acute Value. 2 648 uga‘L (calculated at a hardness of 50 mgfL from Genus Mean Acute values)
Criterion Maximum Concentratinn =(2, 648 pgiL) ! 2 1,324 po/L (at 2. hardness of 50 mglL) '
_Puoled Slope = 1,3605 (see Table 4) o - g . - -
. In (Crltennn Maximum Intercept) = in (CMC) - [slnpe X In(50)] = In {1,324) - [1. 3695xln(50)] 1 8308 :
" Criterlon Maximum Concertration = (1. 3595[ln(harﬂness)] +1 asna) o .
" Final ﬁ.cute-Chronfc Ratio - 49023 -

chmnlc criterinn o : S
Final Chronic Value (2 643 pgfL) 1 4 0923 = 530 pgfL (at a hardness of 50 mgIL)
Punled Slope = 1.3605 (see Table 4) | EETE S
In {Final Chronic lntercept) In (FCV) - [slope X In(EO}] In {530} [1 3895 X In(50)] = 0 9161
Fmal Chrunlc Value = e(1 .3695[ln(hardness}] + 0 9161) o -
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53 Proteotweness of the Chromc Crlterlon to Brook Trout and
Strlped Bass - R | .

_As dlsoussed in Section 2, USEPA. (1988) derwed a FCV of' 750 ug/L based ona FAV of
1,496 pg/L and an ACR of 2 (i.e., 1,496 ng/L /2 =750 ng/L). However, two chronic studies

that did not meet strict acceptablllty criteria (U SEPA 1985) for calculation of the FCV were 8

ult:mately considered to be important enough to warrant lowering of the FCV to ensure
protectlon of the two specres tested. Based on the Cleveland et al. and Buckler et al.
manuscripts cited i in the 1988 AWQC the USEPA lowered the chronic criterion to 87 ug/L
in-order to ensure protectlon of brook trout (Salvelmus fontinalis) and striped bass -
(Morone saxatilis). The followmg briefly summarizes these studies, and evaluates the level
of protectlon that the updated crltena equatlons 1 and 2 would provlde for these specles

5.3.1 Brook Trout

USEPA (1 988) cltmg an unpub]:shed Cleveland et al. manuscript (and now publrshed as.
Cleveland et al. 1989), reported that Al concentrations of 169 and 350 pg/L resulted in- .

3 percent and 48 percent larval brook trout mortahty, respeonvely, after a 60 day exposure,
and Al concentrations of 88 and 169 ug/L resulted in a 4 percent and 24 percent reductionin ..
weight, respectlvely Followmg the USEPA (1 985) guldehnes, the chronic value from this = -
study would typically be defined as the geometric mean of the NOEC and LOEC for the most -
sensitive endpoint (growth), which is 88 and 169 pg/L, respectively.. The ehromo value for
this test would, therefore, be 122 pg/L. It should be noted that this test was conducted i in-
very soft water with a hardness of 12.3 mg/L.. Based on the hardness-toxicity slope of -
1.3695, this converts to an estlmated chronic value of 833 pg/L at a hardness of 50 mg/L
Given that the FCV at a hardness of 50 mg/L is 530 ug/L, this suggests that brook trout -
would be adequately protected by the revised erlterlon . S

In addltlon, the GMAV of 3 600 ug Al/L for brook trout reported 1n Table lais well above
the FAV of 2,648 pg AVL (T able 3),.even though water hardness was not reported in this -

- study (Decker and Menendez 1974) and so.could not be included in the FAYV derivation.

~ Finally, an additional chrome brook trout study olted in Table 6 of the 1988 AWQC

(Hunn ef al. 1987) reports a chronic growth reduction at 283 ug AVL, but in extremely soft -
waters (0.57 mg/L hardness) It would likely not be meaningful to apply a hardness slope to
such a low water hardness, but given that the chronic value from Cleveland et al.-(1 989)
oondueted n harder water was lower than that of Hunn et al. (1987), arevised chronic -
criterion using Equatlon 2 would still be eonsldered protectwe Therefore, the avarlable
toxicity data suggest that the revised chronic criteria reported here: would also be protective
of both chronic and acute Al toxlc1ty to brook trout aud S0 the calcu]ated FCV does not need

‘to be lowered to protect thls speoles "

—

3 Gwen that the very low hardness of 12 3 mg/L is l:telowr the range of hardness levels used to develop the
| __.'pooled hardness slope, there is some unoertamty assoclated w:th this evaluation.
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532 Str:psd Bass

USEPA (1988), citing the unpubhshed Buckler et al. manuscnpt (and now published as Buclder
et al: 1987), reports that Al concentrations of 87.2 and 174. 4 pg/L, ata pH of 6.5, resulted in
0 percent and 58 percent mortality of 160 day-o]d strlped bass, respectively, after a 7 day
exposure. USEPA (1988) also reported that Al concentration of 174.4 and 348. 8 ng/L resulted -
in 2 percent and 100 percent mortality in 160 day-old striped bass ata pH of 7.2 (ie., Al was
more toxic at pH 6.5 than at pH 7.2). In addition, citing the Buckler et al. manuscript,
USEPA (1988) reported that an Al concentration of 390 pg/L resulted in 0 percent mortality of
159 and 195 day-old striped bass at both a: pH of 6.5 and 7.2 fol lowmg a 7 day exposure. These
-values were identical to those in the pubhshsd version of the study in Buckler-et al. (1987). -
Additional 7 day toxicity tests of younger life stages were reported in Buckler et al. (1987).
However, control survival in these other studies was marginal: (1) 72-78 percent and 79 percent |
for 11 day old fish at a pH of 7.2:and 6.5, respectively; and (2) 80 percent and 48 percent for 13 -
-.day old fish at a pH of 7.2 and 6.5, respectively. Comrersely, control mortality was 0 percent in
sl:udlss with 160 day old fish at pH levels of 6.5 and 7.2. However, if it is assumed that control -
. mortality in the range of 20-28 perccnt is acceptabls for younger llfe stages, a measured Al
concentration of approxunately 131 pg/L was associated with 75 percent mortality in 13 day old
fish at-a pH of 7.2, which was slgmﬁcantly greater (p<0. 05) than in the respective control that
had 20 percent mortality. In another study with 11 day old fish at a pH of 7.2, survival wasnot
‘significantly reduced relative to the control up to a higher Al concentration of 179 ug/L, but was
significantly reduced (p<0.05) at an Al concentration of 358 pgfL At a pH of 6.5, control
mortality was 21 percent (compared to 26 percent in the pH 7.2 control), but survival in Al
treatments >22 ug/L was signifi cantly reduced (p<0.05) compared to the pH 7 2 control (and
‘presumably compared to the pH 6. 5 control but this was not reportcd)

Overall Al toxmlty to smped bass i is h1 ghly vanable dspendmg on the age of the test orgamsm
and the pH of the water (6.5 vs. 7.2). Lowest observed effect concentrations range from 22 to

<393 and NOECs range from 87 to >390 (in other words, the ranges of NOECs and LOECs .
- from the various tests substantially overlap). Even within a similar age the NOECs and LOECs
are highly variable, with NOECs for 159 day old fish being >390 pg/L and LOECs for 160 day |
~old fish being 174 to 348 ug/L. Gwen this variability, we suggest that the striped bass tomcrty |
data be excluded from consideration i in updating the chronic Al criterion. Nevertheless, the
chronic value reported in USEPA (1988) for striped bass in soft water” i is 123 ng/L, which,
assuming a water hardness of 14 mg/L, results in'a chronic value of 703 ug/L at a hardnessof - -
50 mg/L. Therefore, the avaﬂable toxicity data suggest that the revised chronic criteria reportsd .
‘here (530 ug/L) would also be protective of chronic Al toxlcrty to stnped bass and 50 the
calculated FCV docs not need to be lowered to protect this species. - :_ LT

4 Bucklsr etal. (198‘?) de not report thc hardness of thc test water although ths authors d:d note that hardness .

" was monitored. They characterized the test water as soft. The test solution was created using well water passed -
through a water softener, whlch was then treated by reverse osmosis and passed through z anionic, cationic, and
- mixed-bed exchange resins. The alkalmlty and hardness of the well water were 237 and 272 mg/L, respectively.
The alkalinity of the resulting test water was 12 mg/L. If we assume that the ratio of well water-to-test water
alkahmty apphes to hardness, we can est:mats tha:t ths hardness nf tha tast water was approxlmateiy 14 mg/L
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6.0 Criteria Statement

“The ava:lable tox.:c:ty data, when evaluated usmg the procedures descmbed in the Guzdehnes S
Jor Derzwng Numerical National Water Quality Criteria for the Protection of Aquatzc | |
Organwms and Thefr Uses (U SEPA 1985) lndlcate that, except possibly where a locally
important species is unusually sensitive, freshwater aquatic life should be protected if the |
-four-day average concentration (in pg/L) of Al does not exceed the numerical value given by
{1 3695 Inthardness)#0.9161) rnore than once every three years on the average, and if the 24-hour

average concentration (in pg/L) does not exceed the numerical value given by
(1:3695{in(hardness)H1.8308) oy e than once every three years on the average. For example, at
| .hardness levels of 50 100, and 200 mg/L as. CaC'Og, the four—day average Al concentrations
" are530, 1,370, and 3,541 pg/l,, respectively, : and the 24-110111' average Al concentrations are

1,324, 3,421, and 8,838 pg/L.

" GElConsufiants, Inc. =~ .- - - ° A | 0 August20t1
" Ecological Division e e Updated Freshwater Aquat}c Life Cﬁtena fomll.mmum



7.0 References

| AWWQRP 2006 Evaluatlon of U S. EPA Reoaloulatlon Procedure in Arid West Eﬂluent- -
: dependent ‘Waters - Final Report. Arid West Water Quality Research Pro_;eet o
(AWWQRP), '_Pnna County Wastewater Manag_ement Department_, Tucson, Arizona.. -

B;esmger; K. E., and G.M Clinatensen 1972. Effects of various metals on: snrt?wal growth,
reproduonon and metabollsm of Daphnia magna. J. Flsh Res Board Can 29:1691-1700.

| Boyd C.E 1979 Alummum sulfate (alum) for. preolpltatmg olay turbrdlty ﬁ-om fish ponds -.
" Trans. Am. FlSh Soc. 108:307-313.

Brooke L. 1985. Memorandum to C. Stephan, u.s. Env:ronmental Protectlon Agency,
" Duluth MN, dated July 15, 1985. University of Wlsoonsm-Supenor Wisconsin.

B Buekler, D. R P.M. ‘Mebhrle, L. Cleveland, and F. 1. Dwyer 1987 Influenoe of pH on the
~ toxicity of aluminum and other inorganic contaminants to east coast striped bass.

Water Air Soﬂ Pollut. 35 97-106

Buhl, KJ. 12002. The relative tox1e1ty of waterborne i morgamc eonta:mmants to the Rio
Grande sﬂvery minnow (Hybograthus amarus) and fathead minnow (Prmephaler
promelas) in a water quality srmulatmg that in the Rio Grande, New Mexico, Study No.
2F33-9620003. Flnal report to U.S. Fish and Wlldllfe Serwce Albuquerque, New |

Mexreo

'Call D.J. 1984. Memorandum to C. Stephan U.S. Envrronmental Protection Agency,
Duluth, MN, dated November 27, 1984. University of Wlsconsm-Superlor Wisconsin,

Cleveland L E.E. thtle, RH Wledmeyer, and D.R.: Bucl-:ler 1989 Chronic no-observed-

- - effect concentrations of aluminum for brook trout exposed in low-calcium, dilute acidic -

~ water. Pages 229-245 in T.E. Lewis, ed.- Environmental chemlslry and toxwology of
alumlnum Lewis Publishers, Chelsea Mlchlgan 344 pp

Cleveland L., D.R Buckler and W. G Brumbangh 1991 Resndue dyna:mcs and etfects of
| alummum on growth and mortallty in brook trout. Envn'on To}neol Chem 10(2) 243-248.

Decker, C and R. Menendez. 1974 Acute tomclty of iron and alummum to brook trout. E
| Proe W Vn'g Acad Sc1 46 159—167 o S

ENSR Consultmg and Engmeenng 1992a. Acute toxicity of alummum to Cerrodaphma
dubia under static renewal test conditions at four levels of water hardness, 85 05—092-047 |
Report prepared for C]nnax Metals Company, Golden Colorado o

GElConsultants,tnc. . -~ 1e - e Augmtzoﬂ_
Ecological Division -~ S o Updated Freshwater Aquatucufecntena for Alumintm--'



_:-_" EN SR Consultmg and Engmeermg 1992b. Acute toxretty of alummum to P:mephales
| promelar under static renewal test condltlons at four levels of water hardness, 85 05-092—
- 047. Report prepared for Cllrnax Meta]s Company, Golden, Colorado

'Gensemer R. W and R C. Play]e 1999 The bloavallabrllty and toxrerty of alummum in
- aquatic envrronments CRC Crttlcal Revlews in Envu'onmental Serenoe and Technology

29 3]5-450

Gundersen, D. T S. Bustaman, W K. Selm and L R Curt:s 1994 pH hardness, and humlc
-~ acid influence aluminum toxicity to rainbow trout (Oncorh;)mehus myhs.r) in weakly _'
alkahne waters Can. J. Fish. Aquat Sel 51:1345- 1355 | S

Hannlton S.J and TA ‘Haines. 1995 Influence of ﬂuonde on alumlnum toxrelty to
 Atlantic salmon (Salmo ,s'a!ar) Can. J. Fish. Aq. Sci. 52 2432—2444

Hunn, J B L. Cleveland and E. E Little, 1987. Inﬂuenoe of pH and alunnnnm on
developlng brook trout in a low ealerum water. Environ. Pollut 43: 63-73 g

._Khangarot, B.S. 1991 Toxrclty of metals to a freshwater tul:uﬁeld worm Tuby‘éx tub.gfex -
(Muller) Bull Envlron Contam Toxicol. 46: 906-912 L _

Klmball G Manuscrrpt. The eﬂ’eets of lesser known metals and one organlc to fathead
~ minnows (Prmephales promelar) and Daphma magna. -

Larnb D.S., and G.C. Bailey. 1981 Aeute and ChI'GIllC effeots of alum to mldge larva
(Dlptera Chrronomldae) Bull Enwron Contam. Toxicol. 27 59-67 |

_Martm T. R and D.M. Holdleh 1986 The acute lethal toxrelty of' heavy metals fo |
peracarld crustaceans (with partleular reference to ﬁesh-water Aselhds and Ga.mmands)

Water Res. 20(9) 1137-] 147

McCau]ey, D J,L.T. Brooke, D.J. Call, and C.A. L1ndbergh 1988 Acute and ehronle L
toxicity of aluminum to Cer:odaphma dub:a at various pHs. Unwermty of Wlsoonsm- S

Superlor Superror, Wlsconsrn

-Peterson S.A., W D Sanvrlle, F S Stay, and C. F “owers 1974, Nutrrent maetwanon as a -
Iake restoratlon proeedure Laboratory mvestlganons EPA-660/3-74-032 DR

Soueek D J D S Cherry, and C E. leper 2001 Alum:num—domrnated acute toxlclty to
' the oladoceran Cerzodqohma dubia in neutral waters downstrearn of an acid" mlne
dralnage dlscharge Can I. Frsh Aquatlc Scl 58(12) 2396 2404. |

IS :Sposrto G 1996 The enwronmenta] chemlstry of alumlnum 2"d Ed CRC PI'CSS Booa

Raton Florlda,

— - - . ——— . ——

.. Ecological Division ~ ~ .- - - . o T UpdatedFreshwaterAquattcLHeCnteﬂaforAlummun. -




_Storey, D.M. ,F. B. Pyatt, and L. E. Broadlcy 1992. An appralsal of some effects of
smulated acid rain and aluminum ions on Cyclops viridis (Crustacea, Copepoda) and "
Gammarus pu!ex (Crustacca, Amph:poda) Int J. Env1ron Stud 42 159-176.

Thomsen A B Korsgaard and J. Joensen 1988. Eﬂ'ect of alumlmum and ca]clum ions on
- survival and physiology of rainbow trout Salmo ga;m’nerz (Rlchardsnn) eggs and larvae
exposed to amd stress. Aquat Toxlcol 12: 291-300 -

USEPA. 1985 Guldehnes for derwlng numerical natlonal water quahty cntena for the
o protectmn of aquatic organisms and their uses. Umted Statcs Environmental Protection

Agency, Washmgton D.C. NTIS No. PB85-22‘7049 98 pages.

: USEPA.- 198_8'.‘. Ambient aquatic life water quality criteria for aluminum. Office of Water,
--Regulations and Standards, Criteria and Standards Division. United States
Environmental Protection Agency, Washington, D.C. EPA 440/5-88-008. -

ol

GEICnnsuﬂants inc o 20 o o - Augtmtzun
Eculogical Divislun e P Updated FrashwaterAquatic LifeCntena for Aluminum



. ' West Virginia Coal Association

' ~ ' 2014 Triennial Review Comments

o ~ October 12,2012 .
- | Attachment “D" -

Y - 1 ] L ]

THE STATE WATER RESOURCES BOARD . -

ot _.-

r e T _ -
. - . - -t '_.__ .' . -'_.' lll

'
. r- 'y - Lo & - 4 ." "
‘ . '. " = - - . ) '] . - : -
. ) ) ) E . - - . . -
. . I, - e : o - : T b
. .. ] : . .

" . Revision-of Legislative Rules, . -

- . series’I, II, III, and IX -

+

. : " - . - . . L]
N . . r LN . [ ]
. ..o : : ) e .




Rstionnle
Series I (continued)

With this scheme, the reader 1s immediately'keyed to the
-stringency of the criterion by'the descending neture of the
| cotegory designation {1, e.'-'A; most stringent, E = least
,stringent) The Boerd.mede further findings thet [a} |
.clessifioetion of a water body according to owperticular
Idesigneted use or uses does not preclude use of the water
ifor other purposes: (b) known specific water quality )
criterin corresponding to each surface water category are
“listed in Section 8 (c) appendices to this series contain
_known streems oL streem segments heving uses, bct ere to be
."recognized as purely representative or informational, and

;{d) questions concerning use categoriretion shosld be

_resolved based upon meeting the definition in this seotion.

Section 6.2
Category-n - Weter Supply; Public:

1- ﬂiﬁﬁiﬂﬂ_ﬂﬂlﬁ- .-
The Board's existing rule on public water supplies

'u*simply'stetes that it is Tall waters used by the pubiic ‘Ffor-

i”-:drinkino purposes and applies to water before it is

'.iftreeted' .A:I.sor Fit does not include weter for cooling .
"fThis was previously'designated Cetegory Bl..:

2. LnemeeuLnse. NS

In observation of public heelth guidelines and
descriptions, the Boerd chose to use the currently'accepted

Department of Heelth definition which outlines the types of

‘page 17



Rationale
Series I (continned)

systems that are regulated by that agency; The State Health

Department currantly'permlte public water aupplles which

'have "at leaat 15 cervice connecticna cr regularly serve at

leaet 25 individuale fcr a perlcﬂ of 60 daya cr mcfe‘ ~This

language was prcpceed by the Bcard. Alao, 1n ccnsrdaratrcn

- of tha drainage area juat above & publlc supply intake, the

7Bcard prcpcced language concerning a 'zcne cf prctecticn“-'

- That 1anguage is as fcllcwa- "Each segment extending

upstream from the intake either one~half (1/2) mile or to
the headwater,'whachever is the less distance shall be ,
fprctacted by prchibiting the diachargc of any'pcllutanta in j“'

: exceas of the ccncentratione designated for thie water use -

category'in Secticn 3. Thcee-dischargers to stream.cegments

_wbetwaan one half (1/2) and five (5) miles upstream-cf an _?

 intake must concider the fate and transport of‘pcllutants

‘and demcnatrate upon permit applicaticn that the

'"-concentraticn cf thcse pcllutante will nct adverselr ﬂffe¢t

'fthe pctability'cf the water ‘supply. This use ahallfapply'at

;_exiating cr establiehed points of public water supply

withdrawal' - |
3. ggmaen.ts_e:dﬂi_aamns_ea
Thia prcpccal recerved in excess of ten written.

“ccmments and waa prcbably the.mcct 1ntense1y'debated iesue

of the current revision. Humercua ccmmenta czte& tbat by

fcllcwzng the definition cf 15 connecticna and/cr 25

-indrvidualc, many small—grcup cr cingle, dcmeetic uaers

_fepagc';ﬁ*



Ratibnale .
Series I. {continued)

l,would be unprotected. " One comment noted that the Heelth

"Departnent recognizee and routinely tests water enppliee

. which fall out$1de the proposed definition although they do

not penmit“ thie type of faoility. Several suggested
inclusion of a11 waters used for human consumption.

Other commente were directed at applieation of the
'public health criteria and partioularly the zones of
protection. Commente purported that it made no regulatory o
sense to neet drinking water supply criteria where no intake
and therefore no 'use--exiets. Purther, euggeetions wereto
extend the zone of protection to 20 niles, to consider the -
fate and transport of heavy metale and to clarify the

Board's position on the level of discharge allowed in the

-protection zone. | |
Several comments were. direeted at the 'Liet of ﬂater

Supplies' contained in Appendix B of the Board'
regulations.' These questioned the oompleteness of the 1iet

_and ‘whether others. could/eould be added. -
The Board reeponded to the. first group of commente by

agreeing that a11 watere actually used for humen consumption;i
should be inciuded in the definition and therefore refr' .
protected.e They fnrther agreed that defining;uhe;_,the
;criteria are to apply'aa part of the definition might be
_F'ﬁinproper. Above all, they egreed that the category and
’Ff oriteria for publio water snppliee should not be applied to-‘

- 'page 19



Rationale

'Series;I_(eentinuedJ

streams or stream segments- where no ene is using the weters

for drinking. : . ) o
The Beard agreed that seme elarificatien ef the :

:~1angusge on discharge to the preteetien zene, and hew thisi-

f”mechenism.would work, might be nseful,

The Boerd disagreed, hewever with cemments suggesting

the proteetisn zone ‘be inc:eesed They had two reasons ferz_ ;
this pesitiem'- (1) the Stete of Virginie (eu: neighboring o
State) has long hed a 5 nile zone of protection with no

deleterieus effects and (2) there is no scientifie evidenee-} _
that 20 miles is eny'mere preteetive than 5 miles. .

4. Board Action.

Based on the cemments and detailed review, the Beard
spproved the prepesed Whter Supply'Public definitien te read
as fellews-_ “This Cetegery iz used to deseribe waters
whieh, efter conventienal trestment are used Eor human

censumptien. This Cetegery includess '(_) all eemmunity

| demestie weter systems, (2) all non cemmunity domestic water
-f;*systems (i e. hespitals, sehoels), (3) all prlvete domestic o
weter systems, end [4) all ether surface water ‘intakes where

the wate: is used fer humen eensumptien1 snd shall apply to

k. e

) "'-'llr .
e

.'3" _
DT '.‘1,

;the stream segment extending upstream frem the intake fer a

distance ee defined in Section.T 1 b 2 of this Series“

- -.I:'l::'.:'.
- J: -'I'II.¢H.+‘
T s e '_.I"‘:‘.. - _

Sinse the werds 'conventional treatment" might be fi
_questioned, the Boerd added the fellowing definition in

‘Section 2 of this Series.- 'Csnventienal Trestment“ is the'




Rationale
Series I (continued)

treatment of water a's- *appmea by the State Health
Department to assure that the water is safe. for human ;
consumption. | . | | | o
_Section 6.3 Q-Category B - Propagatlon and Maintenance-of
_..[. Fish and Other Aquatic Life:

1. Existing Rule.

(Fornerly'CI and cz, propoﬂed ae Dl, D2, D3 and:D4)
The current Board regulation (Cl) states that this 3

category is recognized-for the propagation and.mointenenoe

of fish end other aquatio life' and 'includes all waters not

designated ee trout waters”. . The cz language refers to the
Trout Water definition in Section 2 and khe- representative
list in Sectlon 7.71 with no descriptive terms given in this.

section.,
The Board propoeedlto reoognize the natural variability.

in h&bitats used by aquatlo organiems by redefining the two 5
existing ontegoriee into four hased on habitat- type and =

prima:y species oonpositlon. ,categoriee.were propoeed.as

| followo.qi | SR |
6.3, a - D1-- Warm Water Fiehing Streoms. Streamelor:fop

stream eegments which contain a fiehable population oomposed 

overwhelmingly of warm.water speciee. (These mmy'be:stocked-

with trout seaoonally )
6.3 b - p2 - Trout Whtere - See Sectzon 2.

page"zijf,p
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SECOND ENROLLMENT
COMITEESUBSTITUTE |
 FOR

H. B. 2533

(BY DELEGATES HUNT, COMPTON, JENKINS
| LINCH, FAIRCLOTH ANDRIGGS)

[Passed March 21, 1998; in effect from passage.] _.

AN ACT to amend and reenact sections one: and two, HHICIC three,
chapter sixty-four of the code of West Virginia, one ‘thousand
nine hundred thirty-one, as amended; all relating generally to the
promulganon of administrative rules by the various: executive or
administrative agencies and the pmccdurcs relating thereto;

: leglslauve mandate or authorization for the promulgation of -
certain leyslauve rules by various executive or adrinistrative
agencics; authorizing various executive or administrative
‘agencies to promulgate certain legislative rules in the form that .
the rules were filed in the state reglstcr, authonzmg the various
executive or administrative agencies to pmmulgate Icgmlatwe' S
rules as amended by the Leglslatura. authorizing various execu-. .
‘tive or administrative agencies to promuigate legislative rules
with various modifications presented to-and recommended by the
leglslanve rule-makmg review .committee; authorizing the
dwmon of enwronmenta] protectmn to promulgatc a leglslaxwe




_ Enr. cmisf.-,b. forH.B.2533] 2

rula relahng to carbon monoxide & 0zone; authonzmg the
division of environmental protection to promulgate a leg:lslatwe
rule relating to standards of performance for new stationary
sources; authorizing the clmsmn of environmental protection to
-promulgate a legislative rule relatmg to the prevention and contro}
~ of emissions from hospital, medical, and infections waste
incinerators; authorizing the dnns:on of environmental protection
to promulgate a legislative rule relating to the prevention and
control of air pollution-from hazardous waste treatment, storage
or disposal facilities; authorizing the division of environmental
protection to promulgate a legislative rule relating to acid rain
provisions and permits; authorizing the division of environmental
protection to promulgate a legislative rule relating to ambient air
quahty standards for sulfur oxides an particulate matter; authoriz-
ing the division of environmental protection to promulgate a
legislative rule relating to emission standards for hazardous air
pollutants pursuant to 40 CFR Part 63; authonmng the division of
-environmental protection to promulgate a legnslanve rule relating
to the awarding of West Virginia stream partners program grants;
authorizing the division of environmental protection to prnmul-
gate & legislative rule relating to West Virginia surface mining -
and reclamation; authorizing the division of environmenta]
_ protection to promulgate a legislative rule relating to solid waste. -
management; authorizing the division of environmental protec-
tion to promulgate a Ieglslauve rule relating to sewage sludge
management; authorizing the division of environmental protec-
tion to promulgate a legislative rule relating to hazardous waste
management authorizing the division of envuonmental protec-
tionto promulgate a legislative rule relating to the state construc- -
tion grants program; authorizing the division of environmental
| _pmtecnon to promulgate a legislative rule relating to the pollution
-prevention and compliance assistance rule; authorizing - the
 division of environmental protection to promulgate a legislative
- e relating to the state water pollution control revolving fund.
. program; and authorizing the environmental quality board to
s pmmulgate a legislative rule re} atmg to the reqmrements govem— -

mg water quahty standards | |
Be it enacted by the Legulamre of We.s't Vtrglma
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3 {Enr, Com Sub forH B 2533

That sections one and two, article three, chapter smty—four of the -
code of West Virginia, one thousand nine hundred thlrty-onc, as
amended be amended and reenacted, all to read as-follows: . |

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONNIENT TO'-
PROMULGATE LEGISLATIVE RULES o

.§64-3—1 Dmsmn of environmental protect:on

(a) The legmlanve rule filed in the state reglster on the
 thirty-first day of July, one thousand nine hundred ninety-eight, . -
authorized under the authority of section four, article five, -
chapter twenty-two of this code, modified by the division of
environmental protectmn to meet the objections of the legisla-

- tive rule-making review comrnittee and refiled in the state
register on the fifth day of January one thousand nine hundred
«_ninety-nine, relating to the division of environmental protection
{ambient air quality standards for carbon monoxlde and ozone,

-.45 CSR 9) is authorized.

- 11 (b) The legislative rule filed i in the state reglster on the
12 ﬂnrty-ﬁrst day of July, one thousand nine hundred mnety-mght
13 authorized under the authority of section four, article five,
:- 14 chapter twenty-two of this code, modified by the division of
15 ~ environmental protection to meet the objections of the legisla-
16 . tive. rule-making review committee and refiled in the state
17  register on the fifth day of January, one thousand nine hundred
18 ninety-nine, relatmg to the division of environmental protection
19 (standards of performance for new statmnary sources, 45 CSR

20 16), is authorized.

21 (c) The lcgmlatwe mlcd f' Ied in the state reglster on thc
22 _-thu'd day of August, one thousand nine hundred ninety-eight,
23 authorized under the authority of section four, article five, -
.24 chapter twenty-two of this.code, modified by the division of
25 environmental protection to meet the ob_pecl:tons of the legisla- .
26 tive rule-making review committee and refiled in the state
27 register on the fifth day of January, one thousand nine hundred
28 ninety-nine, relating to the division of environmental protection
29 (to prevent and control emissions from hospital, medical; and
30 mfectmus waste mcmerators, 45 CSR 24) IS authonzed

OV NN A m.m':_--
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31 e (d) The legislative rule filed in the state mgistcr on the third
32 day of August, one thousand nine hundred ninety-eight, -

s promry  wpl 2L, -

35 environmental protéction to meet the objections of the legisla-
36 tive rule-making review committee and refiled in the state .
37 register on the fifth day of January, one thousand nine hundred
38 _ninety-nine, relating to the division of environmental protection '.
39 (to prevent and control air pollution from hazardous waste-
40 treatment, storage or disposal facilities, 45 CSR 25), is autho-
41 rized. o T
42 (e) The legislative rule filed in the state register on the
43 thirty-first day of July, one thousand nine hundred ninety-eight,
44 authorized under the authority of section four, article five,
‘45 chapter twenty-two of -this code, relating to the division of
46  environmental protection (acid rain provisions and permits, 45
47 CSR33),isauthorized. . - . - .
48 (P The legislative rule filed in the state register on the
49 thirty-first day of July, one thousand nine hundred ninety-eight,
50 authorized under the authority of section four, article five,
51 chapter twenty-two of this code, modified by the- division of
52 environmental protection to meet the objections of the legisla-
53 tive rule-making review committe¢ and refiled in the state
‘54 register on the twenty-second day of January, one thousand nine
'55 hundred ninety-nine, relating to the division of environmental
. 56 *protection (ambient air quality standards for sulfur oxides and
'57 - particulate matter, 45 CSR 8), is authorized. | |
58 . (g) The legislative rule filed in the state register on the -
59 - thirty-first day of July, one thousand nine hundred ninety-eight, -
60 authorized under the authority of section four, article five, -
61 chapter twenty-two of this code, modified by the division of
62 environmental protection to meet the objections of the legisla-
63  tive rule-making review committee and refiled in the state -
64 register on the fifth day of January, one thousand nine hundred
65 ninety-nine, relating to the division of environmental protection.
66 (emission standards for hazardous air pollutants pursuant to 40

1
[

67 CFR Part 63, 45 CSR 34), is authorized.

33 authorized under the authority of section four, article five, -
34 chapter twenty-two of this code, modified by the division of



70

- 71
72  of environmental protection to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the second day of November, one thousand
‘nine bundred ninety-eight, relating to the division of environ- -

73
74

75

76

71

. (i) The legislative rule filed in the state register on the
thirtieth day of July, one thousand nine hundred ninety-eight,
authorized under the-authority of section three," article one,: .

78

79

80
81

82
83

85

86

- 87
89

.90
91

92 -
93

95
-3

98
99
100
101
102

103

104

105
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68 - (h) The legislative rule f’;leﬂ"in the state fegi_éfé_r on the
69 thirty-first day. of July, one thousand nine hundred ninety-eight,

authorized under the authority of section fourteen, article

thirteen, chapter twenty of this code, modified by the division -

mental protection (awarding of West Virginia stream partners . -

| program grants, 60 CSR 4) is authorized.

chapter twenty-two of this code, modified by the division of -
environmental protection to meet the objections of the legisla-
tive rule-making review committee: and refiled in the state
register on the twenty-second day of January, one thousand nine
hundred ninety-nine, relating to the division of environmental
protection (surface mining and reclamation regulations, 38 CSR -
2), is authorized. - IR

(j) The. legislative rule filed in the state register on the
thirty-first day of July, one thousand nine hundred ninety-eight,
anthorized under the authority of section five, article fifteen,

| chapter twenty-two of this code modified by the division of

environmental protection to meet the objections of the legisla-
tive rule-making review comrmittee and refiled in the state
register on the severith day of October, one thousand nine

“hundred nigety-eight, relating to the division of environmental |

protection (solid waste management, 33 CSR 1), is authorized. -
- (K) The legislative rule filed in the state register on the

thirty-first day of July, one thousand nine hundred ninety-eight, -
. authorized under the authority of section twenty, article fifteen, =
‘chapter twenty-two of this code, modified by the division of -~ .
environmental protection to meet the objections of the legisla-- -

tive. rule-making review committee and refiled in the state

register on the twentieth day of November, one thousand nine-
hundred ninety-eight, relating to the division of environmental
- protection (sewage sludge management, 33 CSR 2), is autho-
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107 . - @) The leglslanve mle filed in the statc reglster on the third
-108 '-_day of Angust, one thousand nine hundred nmety-mght -
109 authorized under the authonty of section six, article eighteen,

- - 110 '_chapter twenty-two of this code, modified by the division of
© 111 environmental protection to meet the objecnnns of the legisla-
. 112 tive rule-making review committee and refiled in the state
113 _register on the second day of October, one thousand nine
- 114 hundred ninety-eight, relating to the division of environmental
- 115  protection (hazardous waste management, 33 CSR 20),
- 116 aumonzed “ o o L
117 - (m) The Iegmlanve rule filed i in the state reglster on the.
‘118 thirtieth day of July, one thousand nine hundred ninety-eight,
‘119 authorized under the authority of section six, article two,
120 chapter twcnty-two-c of this code, relating to the division of -
121 environmental protection (state construction grants program 47
- 122 CSR 33), is authorized. R |

123 (n) The leglslatwe mle ﬁled IIl the state reglster on the
- 124 thirty-first day of July, one thousand nine hundred ninety-eight,
125 authorized under the authority of section six, article one,
126 chapter twenty-two of this code, modified by the division of
127 environmental protecnnn to meet the nbjecnons of the legmla--
128 tive rule-making review. committee and refiled in the state
129 register on the twenty-second day of January, one thousand nine
130 hundred ninety-nine, relating to the division of environmental

131 protection (pollution prevention and comphance ass:stancc rule,
0 132- 47 CSR 3), is authorized. -

133 (o) The legtslauve rule ﬁled in the state regmter on the
134 -.tlurty-ﬁrst day of July, one thousand nine hundred ninety-eight,

- 135 authorized under the authority of section three, article two,
136 chapter twenty-two-c of this code, modified by the division of
137 environmental protection to meet the objactmns of the legisla-
138  tive ‘rule-making review committee and refiled in the state
. 139 register on the second day of November, one thousand nine -
140 hundred ninety-eight, relating to the division of environmental
141 . protection (state water polluuon control revolvmg fund prn- |

142 gram, 47 CSR 31), is authorized.

143 (p) The legislative rules filed in the state reglster ou the
144" sevp'nth day of October, one thousand nine hundred ninety-
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147
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elght relatmg to the dmsmn of envuonmental protecunn
(undcrground storagc tank i insurance trust fund 33 CSR 32) are

authanzed

§64-3-2 Enwronmental quahty baard.

The le.glslatlve rule filed in the statc reglster on the I:hu'd
day of August, one thousand nine hundred. ninety-eight,
authorized under the authority of section four, article three,
chapter twenty-two-b, of this code, relating to the environmen-
tal quality board (requlremants governing water - quality
standards, 46 CSR 1), is authorized uatil the’ thirtieth day of
October, 1999: Provided, That the environmental quality board

shall review, revise and propose, wlthm this statutory deadhne,
and in accordance with the provisions of chapter twenty-nine-a

‘of this code, emergency and legislative rules to addreéss the .
interpretive differenices regarding the desxgnauon of category A
‘waters and analyze the need.for distance prohibitors for the -

- policies of public dnn]ung water mta.ke, w1th the amendmcnts N |

| set forﬂl below

On page fourhaen subsecnon 7 2. b by followmg l:he. wurds_
cuntrary prowsmn." by striking the word “numeric”; -

~ And, on page. twcnty, by stnkmg-out all of subsectlon 8.5.."

. Onpage 14 at the end of paragraph 7.2. a2 aftcr the word_-
“headwaters) by inserting the fo]lowmg SRR :
| “Untﬂ June 30 2003 the one- half rrule ZOne descnbed in

this section shall not apply to the Ohio River main channel
- (between Brown’s Island and the left descendmg bank) between

 river mile points 61.0 and 63.5."
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That Joint Comm:lttee on: Enrolled Bﬂls hereby cemﬂes that the

':_"."--_forcgomg bill is co - ctly enrolled

s House Committee

- Chait
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WEST VIRGINIA
~ SECRETARY OF STATE
® ' KEN HECHLER -
ADMINISTRATIVE LAW DIVISION

GFF

. ||.'._ .
[
Ird -
B~ I T " ""-"‘ .

- Eﬂadwn Dail . .‘ '

| NO’I‘ICE' OE;AN'-EHERGENCY RULE

AGENOY anlromental Quality Board TITLE NUMBER . .46 CSR 1

| CITE AUTH GHITY 223‘3"4

| EMEHGENCY AMENDMENTTO AN EXISTING FlULE YES m NO cl o

IF YES SEFIIES NUMBER OF RULE BEING AMENDED Serles 1 (One>

.]‘lTJ__E OF F{ULE BEING AMENDED Requ:.rements Governmg Water Qual:.ty Standards o

S THE ABOVE RULE IS BEING FILED AS AN EMEHGENCY RULE TO BECOME

S o B - EFFECTIVE AFTER APPROVAL BY SECFIETAFIY OF STATE OR 42ND DAY
e 'AFTEH FILING WHICHEVER OCCURS FIRST. o e

el THE FACTS AND CIHCUMSTANCES CONSTITUTING THE EMERGENCY AHE
M iF . ASFOLLOWS:

b SR . o v
. e s
e . - -

" r P




D'at_e:

EMERGENCY RULE TITLE:

S -Dé_l'te. clf ﬁiing' prl_'opt)Sed legislative rule:

Qg A E(\ Y

" LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

-Envifdﬂniéntal Quality Boa:d, -Liﬁbyr-_Chﬁtﬁcld, .5_5' _8-4002

Date quiling:_ g E . S\ . ._ .\ ? AC? qlc? | |

Statutory au_tlioﬁ_t)f fo_r pmmﬁlgﬁﬁng 'émergency rule:

Does the emergency rule adopt new language or does 1t amcnd or appeal a current
legislative rule? - -

Has the same dr's.imilér'emefgenby rule previously been filed and expired? 3

o State w1th particulanty, those facts and circumstances whwh make the emergcncy rule R
_nﬂccssary for the Lm_mg_d]m preservaﬂon of pubhc peace, health, safety or weifare B

& Prope !!!l!ll cla es i at_alw ers of the State are protected b 7 the e puf olic

nai watersu d" ignated use catego I;-I d was directed to review and
revise the rule to. thea cation of a y A by October 30, 1999, -'ee

asacofte srgency rule e_sa e £ dte thority of the Wate Qual
_ e_o_dthe ' '_ 3 deadline. "




If the emergency rule was premulgated in order to eemply with a time: limnit estabhshed
by the Code or federal statute or regulation, cite the Code prewsmn federal statute or -

'-regulatlon and time lumt estabhshed therem

. 3WV de4— -2 auth orizes 46 CSR unn cte; ), 1999 -- 'e"" P he E ard.

E:WI'E ise Ana -n- 2 Wi I 1! atut jes 'dli"' -_u acco nce Wi 4| _,-

‘provisigns o -hapter twenty-nj 1e-2. 0! -u_ COB :l':,‘_t v and legislative rules t¢
address the interpre 've' erences regarding the designation of category /£ water and
analvze the need for distan e PIC ibit_o 101 :s’__e"e -_ b 'c_'" g W3

State, with partlculanty, those facts and c1reumstances thch make the emergeney rule
necessary to prevent substantlal harm to the pubhc 1nterest .

The proposed language larifie t_a the categ ory A
sears, questions -

the se cateeory has beer '_ smented t at wavy for many

r ,
- L4 '

inte IRLE ation/1mpl een atl ] _-u_' Nd. ni-: '11%-_-_._ d hias determined that -

- _th € 2 I'll -e O] ate tt . A0( !II ‘c'l.l‘dh (0 determ Gd n
i t W_ + ielele Approa ava __! e way of imp € '_e '-'_ &1 bli n o
water catepor eBe dwﬂlr view the zones of critical con rol in the Source
Assessn t'and u tlo Dropram prepared by the Bureau of Public Health. which
applie th ‘wate »proach to the waters of the State, The ] oardw | then implement

SSessT nt '. thlscat' s based on those



46 CSR1
Requ:rements Governing Water Quality Standards

Emergency Rul emal{mg
October 18, 1999

Summery of Proposed Changes o

- The changes proposed address the 1mplementat1on of the dnnkmg water supply use
- category (category A)in section 6.2 of the rule. The rule will be amended to clanfy that the

public drinking water supply use category apphes to all waters of the state. This is not a new
interpretation of this section. The Office of Water Resources of the Division of Environmental

Protection has implemented the use category in this way for some time. However, the ex.tstmg
language in the rule does not clearly define this mterpretetxon. The Board is therefore prOposmg

the amendment to make this elanﬁeatlon |

' The specific changes proposed are to rernove the existing language in section 6.2 and
replace it with language providing that Category A applies to all waters unless it has been - - )
specifically removed as provided in Section 7 of the rule. Additional language is proposed which |
provides an. exemption from the manganese human health criterion above five miles of a known
drinking water source. This change has been included to address concerns raised by the eoal N

1ndustry regardmg the difficulty of meetmg the manganese lm:ut

R The Board mtends that the appheatlon of category A wdl be revisited upon completion of
- the delineation of Zones of Critical Concern (ZCCs) in the Source Water Assessment and - .
" Protection Plan being unplemented by the WV Bureau for Public Health Aceordmg to-that plan -
the Bureau will delineate zones of protection in all waters to ensure that appropriate water quality
Cis maintained in the vicinity of public drioking water intakes. Those delineations are scheduled
for completlon in July 2000. Upon completion, the Board will review the dehneettons and

| reconsxder the application of eategory A waters usmg the ZCCs.



46 CSR 1 S

Requirements Governing Water Quality Standards

" Emergency Rulemaking |
October 18,1999 .

3 .stﬁteipént of Circu_mst_ances-Requiﬁng'Proposed Am¢ﬁ§ﬁients'

' In 1997, the West Virginia Legislature passed HB2533, which, among other things, -

‘approved amendments to the Water Quality Standards rule. Section 65-3-2 authorized the rule
until October 31, 1999 with a proviso that the Board review, revise and propose emergency and.
legislative rule to address the current designation of category A waters. - © -

- The proposed language clarifies that the use category applies to all waters of the state, .

_except where that use has been removed through legislative rulemaking and is listed in section -

7.2.d of the rule. This clarified language is consistent with the current application category A by

the Office of Water Resources of the Division of Environmental Protection in the National

' Pollutant Discharge Elimination System (NPDES) permitting program. Additional languageis -
- proposed which provides an exemption from the manganese human health criterion above five

~miles of a known drinking water source; This change has been included to address concerns .

- raised by the coal industry regarding the difficulty of meeting the manganese limit. - |

- “.In considering the clarification of how Category A is to apply to the state’s waters, the
" Board looked at a number of_alternatives to the current implementation protocol. After- o
réviewing a number of options, the Board believes that applying the watershed approach isa
valuable way of implem enting the public drinking water category. The Board will review the
Zones of Critical Concern to be delineated around drinking water intakes as outlined in the __
‘Source Water Assessment and Protection Plan prepared by the West Virginia Bureau for Public =
_ Health which applies the watershed approach to the waters of the State, The Board will then . -

implement the reassessment of the Public A use category based on those Zones of Critical -
Concem. The projected completion of the delineations of the ZCC's is July of 1999. Until that
time, the Board has determined that the current application of the use category to all streams of
the state is appropriate in that it ensures full protection of those waters until a review of the. - |
. protection zones in the SWAPP can be completed. - - |



APPENDIX B

FISCAL NOTE FOR PROPOS ED RULES

Rule Title: 46 CSR 1 Requu-cments Gevermng Water Quality Standards

Type of Rule: Z chlslatwc Interprenve _ :Procedural_

Agency: WV Enwromncntal Quahty Board

Address: 16 15 Washmgton_Stregt_, E_.,' Smtc 301

| cosT
'PERsoNnL’sERvICES'- |
| CURRENT EXPENSE - |

Charleston, WV 25311
Effect of Proposed Rule NA

ESTIMATED TOTAI.=:  s - |ls s

F—

REPAIRS &  ° .
ALTERNATIONS

EQUIPMENT

{ oTHER

.
— R —

Explanation of 'abov'el Estimates:

N/A

Objec:ti\r'es of these"ruleS'

Proposed changes clanfy the appllcatlon of category A the puhhc drmlqng water supply
use dcmgnatmn in the Water Quahty Standards Rule.



Rule Title:

4. Bxplanatten nf Overall Eeenemlc Impact of Proposed Rule

Date:

| Ecenemzc Irnpact en State Govermnent

| Nene T.he amendments clanfy the ex1st1ng 1mp1en1entanen pretecel employed

by the Division ef Ermrenmental Pretecnen

Economic Impact on Pnhncal Subdmslens, Spee1ﬁc Industnes, Specxﬁc groups
of szens - - . - 3

-;'-No changes in the permitting process wﬂl oCcur as a result of the prepesed
changes.. NPDES permits will continue to mclude dlscharge limits based on use

categery A requirements where applicable.

| Ecenenﬁe'lmpact en'Cltizens/Pubhb-at-Large.

Retatmng Statew1de appln:atxen of categery A Wlll ensure pretectton of States
waters with a watershed approach as outlined in the West Virginia Bureau for
Public Health’s Seurce Water Assessment and Pretectten Pregram can be

tmplemented

Si 'gnstu're_'ef Ageney Heador Auth‘eri:ted Representanve




Executive Office
#10 McJunkin Road
Nitro, WV 25143-2506
Telephone No: (304)759-0575
Fax No: (304)759-0526

West Virgmmia Bureau of Environment

Michael C, Castle
Commissioner

. Cecil H. Undenwvood
Governor

October 18, 1999

Ms. Judy Cooper
Director, Administrative Law

Division
Secretary of State’s Offi ice

Capitol Complex
Charleston, WV 25305

R_E:' 46CSR1 '-_"Requi;l"emen'ts Governing_-weter PQu'alitny'tendards"

Dear Ms. Cooper

- WV Code §29A-3 11 (a) requnree the Secretary of the executive department |

| whlch administers an agency under WV Code §5F—2-1 et seq., to take the o
‘necessary steps to submit rules finalized by the agencies which it administers to

. the legislative rulemaking process. Because | am charged with providing
~ administrative support to the Environmental Quality Board pursuant to WV Code
§6F-2-1(a){3)(C), | hereby submit, as notice of an emergency rule, the enclesed |
‘ruelmaking package prepared by the Environmental Quality Board entitled
"Requirements Governing Water Quality Standards.” In my capacities bothas
Commission of the Bureau of Environment and Director of Environmental .
Protection, though, | take no pOSItIOl'I on the appreprlateness or need for the rule,
and note that it is more stringent than the parallel federal rules concerning the -

-_desugnatlon of stream uses.

-. Should you have any que:sﬁens,'_lpleaee fe_el'ffee -te'centact me at 759-0515,
.or Libby Chatfield, Technical Advisor, Environmental Quality Board at 558-4002.

Smcerely, |
Mlchael C. Castle
| Commissioner -
MCC:cc

cc: Libby Chatfield
Carrie Chambers
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Senator Wﬂl:am R. Wooton. Chau'

Senate Judiciary Committee
1900 Kanawha Boulevard East

Building 1, Room 210W
- - Charleston, LAY 25305

Dear Mr. Wooton'

" 'The Emronmcntal Protection Agency (EPA) understands that the Environmental Quality
. Board (EQB) has proposed to designate all watcrs of West Virginia as public drinking water ~
-+ supply (“Category A™). In addition, while we have not been provided with a specific proposal for_- -
. the future removal of the public water supply designated use on certain streams; we understand
~ that this is being given consideration in West Virginia. BPA Region III has been asked how we

would view future determinations to remove the public drinking water supply d¢sxgnanon ona
statewide or case-by—case basw in the event that such a revision may be Justlﬁed o

o EPA has not develo;:ed natwnal gui dance for assessmg thc pubhc water supp[y use
"chIgnatlon. and EPA cannot state in advance what its position would be regarding a future

| atternpt to remove this use designation with respect to any parttcular water or waters. (n orderto
assist your deliberations, this letter dcscrlbcs genemlly the proccss whmh may be rcqmrcd fora

.Statc to rernove this des:gnatlon -

T Sccuon .:OJ(c)(z)(A) of the Clean Watcr Act (CWA) requu'es States to consxder a water
" body’s “use and value for public water supplies...”” when establishing water quality standards. and

- thus allows for the designation of offstream tises such as public water supplies that are not
included in the Section 101(a)}(2) goals (i.e., “fishable/swimmable™). Generally, to change a
designated use to a less stringent use, the State must provide a structured scientific assessment of
the factors affecting the attainment of the use which may mclude physwal chemical, biological,

~and economic factors descnbed in 40 C' F. R § 131 lO(g)

- EPAis chatged vmh assunng that any change in a Statc s water quahty standards is
consistent with the requirements of the Clean Water Act, As the Act requires. States to consider
the “use and value for public water supplies,” EPA Region Il would, at a minimum, require that -
the State provide an asscssment demonstrating why removal of a public drinking supply use is
.warr?anted Region III belleves that such an assessment wuuld mclude at least the following:
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"I

. A qualltahve assessment of the interactions between thc vanons mstraam and offstream
designated uses of a waterbody;

" | :  An identification of those waters where the dnnkmg water supply use designation will
S PP’)', -

.o _'An identification of those waters where the dnnhngwat&r supplyuscdoes notcxlst,and E -_:

"thcdcsxgnatedusewﬂ!bcremoved N

. Suund raticmalc to Jusufy the removal of the dnnkmg water supply usc de&gnataan for
+° waters identified above. Such a rationale would include analysis of the factors set forth at.
-40 CF.R. § 131.10(g), and documentation that the waters are not used as a source of
dnnkmg water, there are no drinking water intakes, and there are no drinking water walls
in the: vicinity ﬂ:at are hydrologma]ly connacted to the surfaee waters in questwn, |

v - Assurance that ﬂ:e 101(a)(2) uses of the Clean Watcr Act will not be advcrsely :mpacted
- in the watcrbodms and -

. Asmanccthatthedowmtrcamuscsmllbeﬁﬂlyprotccted
. - __ Adequa:te pnbhc. partlclpauon. | ' | .

- 'Regmn T has been asked whether the Enmonmental Quahty Board’s pmposcd review
| the West Virginia Bureau for Public Health’s delineation of Zones of Critical Concem (ZCC)
and determination of the applicability of these delineations for Category A redesignation would
be an accepiable assessment. Region III cannot predetermine whether ornot the ZCC’s aream
“appropriate evaluation on which to base the drinking water supply use. It would scem likely that

~ the ZCC would provide the type ofmformahun ﬂuat could bc useﬁﬂ mma]angthls -
determmanon. o L - I | . -.

I 'Ihcforegomgapphcsonlywhemﬂwdnnkmgwatcrusezsnotan mustmg HSEaSthﬂt
term is defined in the applicable laws and regulations. As youmay know, a designated use may
not be removed if it is an existing use. Therefore, in segments where the stream has been used as
| adnnhngwatcrsomcem@ratanynmemcsNovcmbcrzs 1975, the use would need to be
retained: Region I is particularly concemed in cases where an individual uses water directly
. from the stream. The human health of those individuals, especially in rural areas, would notbe
- .protectedlfﬂ:ednnlqngwatersupplyuseweremnoved. Upon the reassessment of Category A,
‘we hope that the EQB will determine how to appropriately address this issue. In thc meantime,
we supporttthQB's on-gomg tesearch and offer our ass:stance mﬂ:us matter.

SR Rtisi xmportantto note that forwa:tcrs whereﬂw Catcgory Ause dcslgna‘.tlonm removed.
~ the protection of human health from toxic effects through fish consumption wﬂ] be ashwvod
= through cntena that apply to the watcr contact recreatmn use (Category C)
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We hopc that tl'us letter prowdes West Virginia with a better understandmg of what EPA,
‘Region Il would expect should West Virginia decide to pursue a statewide redesignation of
Category A. If you have any questions, please feel free to call Ray George at 304—734-0234 or
Mary Kuo nf my staff at (215)814-2:90 | _

Sincerely, .oy

Richard V Pcpmo - .
Associate Director, Of’ﬁcc of Watcrshcds

ce: Joe A]txzer
Rita Pauley-

TOTAL P.OS
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tal protection (to prevent and control air pollution from coal

refuse dxsposal areas, 45 CSR 1) is repealed

§64-3-2. Enﬂromnental quahty board

_The emergeney rule relatmg to the envnronmental quahty

" board (requu'ements governing water quality standards, 46 CSR
1) filed in the state register on the eighteenth day of October,

-one thousand nine hundred ninety-nine, and subsequently
refiledin the state register on the fourteenth day of Jannary, two

6 thousand j ,m repealed and not authorized, The leglslauve rule

pd gk e pumt et
A P L ) e

16 |

17 |

18
19
T %90 |
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filed in the state register on the sixth” day of August, one

- West Virgmla Coal Association
2014 Triennial Review Cemments

] October 12, 2012
. Attachment “H'f_

= e—"

thousand - nine hundred  ninety-nine, “authorized under the -

- '_'authonty of section four, article three, chapter twenty-two-b, of

- this code, modified by the environmental quality board to meet
the objections of the !eglslatwe rule-making review committee

‘and refiled in the state register on the twenty-first day of
- Ianuary, two thoueand, relating to the environmental quality
-board (requlrements governing water quahty standards 46CSR
- 1), is authorized, with the followmg amendment | :

"On page ten, at the end of subdmsmn 6.2 d by addmg a

new sentence to read as follows B

The manganese human health criteria. shall not apply

-where the discharge point of the manganese is located more-
'than five nules upstreamfrom aknowndnnkmg water source'.
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After the vote David Yaussy, a lawyer for the siate Manufacturers £ be 12, 2012
thanked board mombors So did Scott Goldman. a lawyer for the Cl OCtD r "
Commerce. = S AttaChment I

Randy Sovie, technical analyst with tho_-stato@ partment of Environmental
;Protootion, griticized the board’'s decisign. o

| f_-—'lt is very disappomting that we stil don't havo some clariﬁoahon on this issue in
the rule,” Sovic said. "But the agency is going: 1o continue its position- unless
| dlrectodtodootl'torwmo by the board o

_ ﬁ—l—-

‘ Also on Friday, Samuel was chose.o fo raplaoo Snydor as tho board's chairman.
. -Snyder will continue to senro crn the board o

To c'am staffwrlter Kon ward,;lr;, use e-mall or call 348-1702.

Soaroh for

Publioaﬂon Charleston Gazette . JJE
Arhdo Dated 2001 R

Copydghmzuno olmiestm Hmpnpms lntermm =

- http.//]ibra.ryonpapm'somﬂcg-bmhmsfseamh/HxﬁeNdESwwwwathdVoqqmwwmvwmmnoG-t -1—1/23/04_'_ |
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Attachment “J”
»

.'46 CSR7 | o
- Procedural Rules Govemmg Recleesiﬁeatien of Waters Designated fer Peb!le

‘Water Supply
September 17,2002

Statement ef Circumstances Reqmring Proposed Rule _

“This. prepoeed rule; addresses the unplemmt'auen ef the Pubhc 'Water Supply
designated use category (“Category A"”) established in section 6.2 of the state Water
Quality Standards (46 CSR 1 — Requirements Governing Water Quahty Stenderds) The
current implementation of Categexy A by the Division of Water Resources ofthe -
Department of Environmental Protection in the National Pollutant Discharge Ellmmntlon

System (NPDES) permitting program is that the designated use applies to ail waters of
the state, unless it has been removed specifically by the Board. The_erdsupportsthm

f mtexp:etﬂhen of the epphcetlon of the Public Weter S‘l.lppl}’ Use.

" TheBoard acknowledges that circumstances mey arise where the appheahon of
the Category A use may be determined to be inappropriate, and may result in instream

 permit limits that are unduly burdensome to an NPDES permit holder. Intlmtease,the
. Category A use can be, and in fact has historically been, removed by amending the Water:

- Quality Standards rule through the legislative process. The Board has heard a number of

. regulated industries express concern about the length of time required to remove the

~ Category A designated use through the Ieglelatwe rulemaking process. Because of the
late July/early August filing reqmrement for revisions to legislative rules, it can take
anywhere fIOInayearto 18 monﬂ:is or even longerto aceomphsheueedcmgnanon |
change. - | | | .

= 'IheBoard:spmpemngthtsprocedm-alnﬂemerdatoaddressthls -
concern. This rule establishes a process for removing the Category A use which, while
_retaining the substance and safeguards offered by the current procedures, results in a

shorherumepenodﬂ'omthedatetheepphcauemsﬁledtotheﬁnaldemsmnbyﬂ:e

: Board.
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LETTER SENT MARCH 5, 2003 TO CHAIRMAN EDWARD SNYDER " October 12, 2012
o | 8 ayn
. Edward M. Snyder | -A'tta(:hment K
Chairman, Environmental Quality Board
1615 Washmgten Street, East, Su1te 301
Charleston, West Vlrgxma 25311

B Dear Chalrman Snyder

We have rewewed 46 C S R. 7 “Precedur&l Rule Governing Reclasmﬁcatxen of Waters
Des:gnated for Public Water Supply”, which was filed on January 8, 2003. This proeedural rule
allows the Environmental Quality Board to remove the Category A (public water supply) use that
is described in the water quality standards (46 C.SR. 1).. In effect, the Board would usea . -~
procedural ruIe, 46 C SR.7,t0 amend a leglslatwe rule 46 C S R. 1 Wlthﬂllt leglslatlve rewew .

- As ce-chmrpersens ef the Leglslauve Rule-Makmg Rewew Committee, we must I'EJEC'IZ |
any procedural rule such as 46 C.S.R. 7 that functions as a legislative rule, in derogation of West.
Virginia Code §§29A-3-1 et seq We. strengly urge the Board to recons1der its decmen te adept' |

this preeedural rule

Please contact us at our Ieglslanve oﬂices to discuss tlus problem. You may contact
Senator Ross at 357 7973 and Delegate Mahan at 340-3106. o

Senater Mike Ross | .Delegate Virginia Mahan 3
Co-Chairperson, LRRC - Co-Chairperson, LRRC -
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D By UNITED STATES ENVIRONMENTAL PROTECTION AGEN Attach ment “L”
S Ty - REGIONTHI =
1650 Arch Street |
Philadelphm, Pennsylvania 19103-2029

Tune I29, 2005

'Dr. Edward M. Snyder, Ph.D., Chair
West Virginia Envuonmental Quallty Board
601 57th Street, SE
Charleston, WV 25304

Dear Dr. Snyder:

B West Virginia completed its 2004 tnenmal review ef water quahty standards and
revisions to 46 CSR 1, Requirements Governing Water Quality Standards were submitted to the
~ * U.S. Environmental Protection Agency (EPA) on June 7, 2004, pursuant to.Section 303(c) (2)(A)
. of the Clean Water Act (CWA) and 40 C.F.R 131.20 (a).- These revisions were approved by the
" West Virginia Legislature in the 2004 session and became effective on July 1, 2004. The West
. Virginia Office of the Attomey General also certified that these revisions were duly adopted and
* anthorized pursuant to the laws of the State of West Virginia during the 2004 Legislative session.
\ EPA Region Il received this triennial review package on June 14, 2004. In a letter dated
- December 17, 2004, EPA approved that submission, in large part, and deferred action on the
addition of the last sentence in Section 6.2.d while we evaluated and collected additional
- information sufficient to finalize a decision. The new sentence provides that: “The manganese
" . human health criterion shall only apply within the five-mile zone immediately upstream above a
known public or private water supply used for human consumption” (the “Manganese Five-Mile
. Rule™). After the triennial package was submitted to EPA, EPA received other informationon
the Manganese Five Mile Rule, consisting primarily of information and comments from
~ interested: partlm EPA Reglon III recelved tlns mfonnaﬂnn on June 22 and July 21, 2004 and
'pn1142005 B ST R R

canmstcnt with the : | LY
- Part 131, ‘Enclosure 1 identifies and sets fos s approval in
*Section 303 (c)(3) of the CWA and 40 C.F.R. Part 131. West Virginia’s new or revised Water -

Quahty Standards approved today are now effective for CWA purposes.



LY .
.

Ifyou have any questions concerning this letter, please contact me at (215) 814—5422 or
Ms, Cheryl Atkmson at (215) 814-3392. -

Sincerely,

~ Jon M. Capacasa, Director
Water Protection Division

Enclosure



~Enclosure 1

ENVIRONMENTAL PROTECTION AGENCY, REGION ITI
- TITLE 46 LEGISLATIVE RULES SERIES 1
REQUIREMENTS GOVERNING WATER QUALITY
i 2004 TRIENMAL REVIEW

APPROVAL oF NEW AND REVISED ITEMS

Addition of the “Manganese Frve-Mile Rnle“ sentence in Section 6.2, d. Regulatory language

was added to have the manganese human health criterion apply only within the five-mile zone
immediately upstream above a known public or private water supply used for human
consmnpuon (Mn 5-mile Rule)." In consideration of the following factors, EPA finds that this
new Rule is protechve of the desrgnated use and consrstent w1th the Clean Water Aet

- On June 24, 2003 EPA approved West Vrrglma 3 adoptwn of 1 rng/L of manganese that -
West Virginia adopted for its public water supply use, as protective of that public water supply
use.? ‘Manganese has a very low toxicity via oral mgestron, and drinking water accounts fora"
relatively small proportion of the total manganese intake by humans. Indeed, EPA has declded -

‘not to regulate manganese as a contaminant under the Safe Drinking Water Act (SDWA). The

‘National Recommended Water Quality Criteria for manganese for human health is based not on
toxic effects, but rather on the nnn-enfnrceable SDWA secondary drinking water standard -

estabhshed for organoleptlc reasons.

'I‘he addrtron of the Mn S-mrle Rule dees not change the numenc manganese entenon for

17 The phase “known public or prwate water supply used for human consumptlon“ mcludes )

'ﬂmse uses as defined in the approved State regulatron at Section 6.2, for Category A, Public Water -
'Supply “Public Water Supply includes waters which, after conventional treatment, are used for human

| eonsumphon Thls category includes streﬂms where the fnllnmng are-Jocated:
a.- Al commumty domest:e wnter supply systems, o
b. All nnn-cnmmumty dnmest:e water supply systems,
e. _All pnvate domestle water systemS, o

4. "All other surface water mtn.kes where the water is used for husman consumption.”

Sec:tlon 46—]-6 2 (numeratron altered)

- 2 - June 24, 2003 letter from Jon Capaeasa, Water Protectlnn Dms;on EPA Reglon It to

Dr Edward Snyder, West Virginia Environmental Quality Board; see also January 14, 2004,
Memorandum, U.S. Dist. Ct. Eastern Dist. PA (ﬁndmg EPA’s 2003 decision to approve West Vrrgmra s

manganese human health criterion reasonable). |
44 Approva! of New and Rew.red ltems . Page -



protection of the public water supply in West Virginia. That criterion has not been modified and
~ continues to apply in West Virginia. Rather, the Mn 5-mile Rule specifies the proper application
- of the approved criterion. In this case the rule creates a zone upstream from public and private -
drinking water intakes to protect the pubhc water supply use from mcreaeed levels of manganese. -

- OnJune 26, 2003, EPA dlsapproved a prior version of this Tegﬂlaﬂﬁn The 2000 version
of the Mn 5-mile Rule Mn (Secuon 5 2.das adepted In May 2000) read as fellews o

“The manganese human health criteria sheﬂ not apply whetre the dlscharge pomt of the
manganese is lecated more than ﬁve miles upsu'eam ﬁem a known drinking water

SDIII'CG

'EPA disapproved that provision because 1t rehed on the locatlen of the dmeharge to determme
‘whether the criteria would apply. Under the 2000 Mn 5-mile rule, a discharger might be
exempted from effluent limitations to meet the manganese criterion based on its distance from

the intake point, regardless of the impact on the quality of the water to be used as public water
supply. EPA indicated in its dlsappmval letter that, in the absence ofa seund selentlﬁe ratlonale -

. West Vuglma could net $0 lnmt the appheanen ef the cntenen

In contrast to the 2000 rule, the current Mn S-nnle rule ensures the manganese criterion

.- _' c apphes to all waters and five miles above public and private water intakes. The manganese
" . criterion continues to apply at all these intakes, as well as within a five-mile zone upstream of the_

- intakes. The West Virginia Department of Environmental Protection (DEP), which i is the State .
agency which issues National Pollutant Dlseharge Elimination System (NPDES) permits, will -
ensure that the instream concentration of manganese does not exceed the water quality standard

- five miles ebove a drinking water intake point through the incorporation of effluent limitations -
into pemuts The DEP will impose such water quahty—based effluent limjtations as necessary,

regerd]ess ef the locetlon of the facility 1tse1f
- re ore ﬂ:us chan; 'e in the water quali "staﬁderd'?:sheum'net'heve_ an lmpacten the
- water mﬂldrawn fer drinking, the drinking water treatment processes and the cost of treating

| watcrfbrdn A mm AW 10T & |. yp vailc dlld llll AR TUS TIIAYas

: eoveredunderthedemg:natedusean lus Protected by o THANGANCSE CTITCHON PHOT 10 the

3 June 26,2003, letter from Jon Capacasa. Water Protection D1V1310n= BPA Regm Mo
Dr Edward Snyder, West Vlrgmla Enwromnental Quallty Beard | o S

8  March 24, 2005, letter from Lisa McClung, Dms:en of Water and Waste Manegement,
West Vu'gm:a Department of Environmental Proteetwn to Dr. E.dward Snyder, West Vlrgmla L
Env:renmental Queli lty Board with enclosure. _

WY Approval of New and Revised Items Pageﬂ 1



Mn 5- mile rule, continues to be subject to the apphoaBle 1 mg/L manganese criterion.
Thcreforo, the application of the manganese criterion as prowdod by the Mn S-mlle rule
continues to protoct the pubhc water supply use, as deﬁned L :

: - Th mlicanon of a cntenon for the mtoctlon of Eubhc water sugglz at the intake point RE
18 oons:stent with EPA’s approvals in other states. EPA has approved applications Qfmn e
criteria at the intake or withdrawal points in other States as well. See 35 Ill. Adm. Code

[303.203; 327 Tnd. Adm. Code§2- 33 401 Ky. Adm. Regs § 5:031; Ohio Adm. de§3745 1-

. Commontcm on the rule raxsod the concern of whether West Vlrglma isaware ofand
could 1dent1ﬁr all private and public intakes covered by the designated use. Ina March 24, 2004
letter commenting on the Mn 5-mile Rule, the DEP explained that it maintains a database of
known water intakes, which DEP has committed to update when a new intake is established or o
identified.’ In addition, DEP intends to require NPDES permit applicants to search for intakes, - -
and certify their presence or absence. WV NPDES mining permits already require applicants to R
list private and public water supplies downstream from the facility. Whenever a new water
supply intake is constructed, DEP will evaluate existing permits and modify them if necessary. -
DEP is confident that through thcsc procedures it can identify the covered intakes and properly - -
protect the water quality through appropnate water quality-based effluent limitations. We find .

that the steps that DEP will take to insure the proper application of the manganese standard are |
reasonable, and will result in the protection of the designated use. The DEP, which beginningin -

July 2005 will be the agency with the authority to promulgate water quality standards and which -~ -

o . _has been mvolved in the pubhc processes on all the versions of this rule supports the Mn 5-mile

- Finding that thJS prows:on is protoctwe of the demgnated use, EPA also considered
whether the public had adequate opportinity to participate in the adoption of this provision.
‘Some commenters raised concerns regarding the adequacy of public partlclpauon because this
rule was directly enacted by the West Virginia Legislature. After full review of the record and
history of this promsmn, EPA has deolded that pubhc parhc:panon Was adequate, for the o
'follomngreasons . . | | e

o ‘While t!:us provision was adopted by the West Vn‘glma Legislature, mthor than ﬁl’S‘n. S
“adopted by the West Virginia Enuronmonbal_ Quality Board (EQB), that does not mean that the -
~ public did not have an adequate opportunity throughout the process to provide comments and .

‘express their views regarding this provision' The public had, and exercised many opportunities
to provide comment on this provision over the past five years as this prov:swn was debated and
adopted. In October 1999, EQB proposed the first version of a rule i imposing a five-mile zone
for the manganese criterion. EQB conducted a public hearing, solicited comments from the

| pubhc on the proposa.l and responded to those comments Throughout the hearings and public:

Wy Appraval of New.and Rewsed _?:éfr;.s' - Page 3/4
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comment pracesses discussiﬁé the d:fferent vermons of this rule, the public has had opportlmiﬁe:s_ |
to present their thoughts and concerns on these matters. Beginning in 2003, the West Virginia =~
Legislature began discussions of the Mn 5-mile rule.. Public debates on the rule were conducted

by Legislative Committees. In June 2004, after the Legislature adopted the rule, the EQB

provided the public another opportunity to comment on the Mn 5-mile rule. Inaddition,. the EQB o

‘held a public hearing and another public comment period on February 2005. The EQB-

responded to the comments, and provided the comments and responses, together with a transcript

of the hearing to EPA.  EPA reviewed the comments and responses as part of the decision to

approve the State’s Rule. It is clear from a review of the public’s comments that they were fully

informed as to the issues that were raised by the Rule, and the State’s position on the Rule. EPA
‘has concluded that the pubhc had adequaie oppormmty to provide comment on the Mn 5-mile

Rule.

WV Approval afNewandRevwed frem i _. Page 4/4 .
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- ENROLLED
'COMMITTEE SUBSTITUTE
Senate Bill No. 562

*(SENATORS KESSLER (MR. PRESIDENT), BEACH, D. FACEMIRE, FaNNING, HALL,

- HEMIcK, PREZIOSO, PLYMALE AND KLEMPA, oOriginal sponsors)

[P_as_sedr_:March 10, 2012; in effect from passage.]

AN AC'I‘ to amend a:od reenact §22 11 7b of the Code of West Vlrglnla,
1931 as amended relatlng to establlshlng a publlc pollcy for_
narratlve water quallty standardS* establlshlng a procedure to

".determ:l.ne compl:.anoe w:l.th the blologlo component of the

"na.rrat:n.ve water quallty standard '- and olara.fy:.ng that

nerrat;xre water quala.ty- _rule_s -cannot _..be les_s protect:.ve ‘than
‘current reQuiremeﬁts:"5 |
':Be .1t e.oacted by the . Leglslature of West Vlrginza° -

That §22 11-'7b of the Code of West V:Lrg:l.nla, 1931 as amended

be amended and reenaoted to read as follows- -



ARTICLE 11. WATER POLLUTION CONTROL ACT.

§22-11-7b. Water quality ~ standards; implementation of
" antidegradat:.on  procedures; - procedure  to
determine campliance with the biologic component
of thenarrative water t;neiity_ standard.

(a) All ﬁauthor_ity-i to .pr'omn'l'_gate rules -and J.mplement _Water _qua]_.ity

_. standards is vested in the Secretary of the Department of

. Env:.ronmental Protectlon

{b) All meet:l.ngs Wlth the secretary or any employee of the

'__department and any 1nterested party whlch are convened for the

| ":purpose of mak:.ng a decm:.on or del:.berat:l.ng toward a declslon as :

) | to the form and substance of the rule governlng water qual:.ty
.standards or varlances thereto shall be held in accordance mth the'-

'iprov:u.s:Lons of artlcle nJ.ne a, chapter s:.x of th:u.s code When the'
secretary 1s cons:.dering the form and substance. of the rules
governlng water quallty standards the followrng are ‘not meet:.ngs
| pursua.nt to art:Lcle nlne-a, chapter s:n.x of th:l.s code (i)
"Consultatlons “ between .. the department s I.employ,ees .' or its
consultants, contractors or agents, .('11)'-consul'tations.with' other
state or federal agenc1es and the department s employees or its
| onsu-ltants,' contractors or. agentsJr or (111) consultat:.ons between
the secretary,. the department s employees or 1ts consultants,
..contractors or agents Wlth an:.gr :Lnterested party for the purpose of

_collectlng facts and expla:.nlng state and federal requlrements

relat:mg to a s:.te speca.f:.c change or vara.ance



(s) In order to carry_out.the purposes of this chapter, the
secretary -.shall promulgate legislat:i:{re rules in accordance with the
_’prov:.s:.ons of art::.cle three, chapter twenty-—nlneha of th:.s code
'settlng standards of water quallty appllcable to both the surface
waters and greundwaters of thlS state Sta.udards of quallty wuth
"respect to surface waters shall protect: the pu.bl:.c health and
'-welfare,. -w:.ldllfe; fish. aud ’ aquatrc _,11___fe' -and the present_ and
_:_prospeetiire’” future ases of the "wat-er for domestic, .'agricuitural,
iiidustriai _recreational scenlc and - other ”1egi'timate benef'ic'ial
uses thereef The water quallty standards of the .secretary may not
,’sPec:Lfy the des:t.gn of equlpment, type of censtruct::.en or partlcular
method wh:.ch a. person. shall ‘use te reduce the dlscharge ef a-_

.pellutant
| (_'d'}.- The secretary shall establlsh the antldegradatlen

'rmplementatlon procedures as requ:.red by 40 C F R. 131 12(a)
wh:.ch apply to regulated actavzt:.es that have the potent:l.al to
affect water quallty The secretary shall propose for leg:r.slat:.ve
_iappreval, pursuant to art:l.cle three, chapter twenty—m.ne-*a of the'
code, | leglslatlve rules to establish 1mp1e1nentat:.on procedures
vm:r.ch 1nclude spec:.flcs ef the.rev::.ew dependlng upon the ex:Lsting-
uses of the water body segment that weuld be affected the level of
proteet:.en er “tler" ass:.gned to the appllcable water body segment,
the'nature -O'f the act:l.v:Lty and-. th_e extent -_.tol_whlch exn.st;.ng.-water
quallty would be degraded Any 'firial j"r.':ILa's's:i..f;'u::'at-ien-.-ds...-“':t'4L='=.'.-:r':m':'LIiar.1::5.1{:"1:1
of a water as a: TJ.EI' 2.5 water (Water.of Special Concern) does not

'Ibecome effect;we until that detexmn.nat:l.en :LS appreved by the



" Legislature through the legislative ruieémakihg process as provided
in,.article three, chapter _twenty—nine—a e.f the 'eo'de."'

(e] All remlnlng var:.ances ehall he appl:.ed for and considered
by the secretary and any var:.ance granted shall be cons:.stent with
33 U. S C Sect:r.en 1311 (p) of the Federal Water Centrol Act. At a
N _i__-'_minlmum, when cen31der:|.ng a:o. appllcatlon for a. rem:Ln:Lng varla_nce
| :the secretary shall cens:.der the data and 1nfermatlen suhm:Ltted by
the appl:.eant fer the var:.ance, and cormnente rece:l.ved at a publ:.c
comment per:.od and puhl:.c: hear:.ng 'I'he secretary may net gra.nt a
varlance wa.thout requ:n.r:.ng the appllcant te mpreve the 1n.etream-
--water quallty as much as is reasonably possa.ble hy applylng best
.-'__ava:l.l-able- technel_ogy- ecenemlcally ach:.evable - us:mg hest'
:'prefessz.enal Judgment. Any such requ:.rement W.‘Lll be J.ncluded as a
-'__perm:r.t cend:xtlen The eec:retary may net grant a var:.ance W1theut a
'demonstrata.en by the appl:n.cant that the ceal rerrunmg eperatlon

"w:.ll result in the potentlal fer 1mpreved :Lnstream water quallty as

a result ef the rem:.m.ng eperatlen 'I'he secretary may not grant a.

'-"-'._-"'_"'_'_'varn.ance ‘where he or- ehe determlnes that degradatlon Gf the

| :Lnstream water quallty mll reeult from the rem:.m.ng eperatlen

(f) 'I'he aecretary ehall prepese rules meaeur:.ng compllance

w:.th the hlolog,lc compenent of West ‘Virginia:® S narrat:we water

| g_ual:.ty etandard requ:l.res evaluat:l.en ef the hel::.stic health of the

aquat:l.c ecosystem and a determlnatlen that the stream (1) Suga_orts

"a--._-ba-lanced aquatlc - cemmunlty that 'i"s" dlverse in epecues

ce@poaltlen, (11} conta:ms agpropr:l.ate tI‘OPth levels of fish, in

etreams that have flewe suff:.c:.ent te support f:LSh E pulatmns, and




;fiii);the agquatic community is composed of benthic invertebrate

i.assemblages sufficient  to perform the biological functions

”7fnecessary_to_segport fish communities within the assessed reach,

 or, if the assessed'reaeh has insufficient flows tehquPOrt'adfish

“cemmuniqg; ih.those'dDMHStreampreachES where fish are_present The

secretary. Shall propose~.ru1es for--legislative agpreval in

abeordaﬁce' with the provaslons of7 article three,- chapter

rtwenty-nlne ~a of thlS eode that 1mplement the_prOV1s10ns of this

hsubsectlen. Rules promulgated,pursuant to thls subsectlen may'net'

establlsh measurements for blolqglc cemponests of West Vlrglnla S

_narratlve water quallty standards that weuld establlsh standards

less protectlve tha.n requlrements that exlst _at the time of'

'enactment of the amendments to thlS subsectlen gy the Leg_slature

-durlng the 2012 regular sesS1en
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HOUSE CONCURRENT RESOLUFION NO. 111 October 12,2012
| Attachment “N”
RESOLUT!ON HISTORY

Date | Actlon T [Journal

s L . -1 Page

03/13/10{  House received Senate message | 2639

03/13/10| - Completed legislative action E

03/1340] CommunicatedtoHouse . - | 259

03/13110]  Adopted by Senate (Voice vote) - | 250 |
03/13110] = Immediate consideration | 258

‘03M310]  Reportedbeadopted | 258 | |
- 03/13/10/  ToEnergy, Industryand Mining - | 109 | |
03!'3!10 ) To Energy, Industry. and Mining 1 109 : :
03/13/10 _ IntroducedinSenate - | 100 .1
3A210]  Communicated © Senate '_'-'.-1313.._5_ :
03/12/10) Adopted by House, Speclal Calendar 1813 § '
AR R {Voice vote) - B TR

03/12110} - Reported bytheCleﬂc o} 1813
03!_12!10 - From House Calendar, Unfinished . | |

| Busmess to Special Calendar - | -

03/1/10] Beadopted EEE

o3/10/10] ToHouseRules 1214 |
03/10/10]° = InfroducedinHouse | 1214 ;
031016 . ToRules R |
03100  Filed for introduction

| .U.fgﬁig:the Unif:éd' States Enfironmental _ﬁgtécﬁi;;; Aggncy to ihterpret the

- West .Wi-ginia Water Poﬂﬁﬁﬁli-' Aci!ini the ﬁ;ﬁner that wm fa:thfully balmce
the protecﬁon of the enwronment with the need tn mamtain and expand
opportumﬁes for emplayment, agnculture and industry as set forth in the

-Ir.gmlature"s statement of pnbllc policy as contained in the West Vn-gnua

L R LR TTI T T L R - g " ek AT g e

.Water Pollutlon Control Act.

" House Concurrent Resolution 111 1



'Whereas, In enacting the Federal Water Pollution Centrol Act Congress

'_.-deelare-d that it is the policy of Cengress to recegmze, preserve and protect

 the primary responslhﬂitles and nghts ef States to prevent, reduee, and

o ____elimmate pollutmn, to plan the develepment aad nse of ]and and water

o reseurees'? " : and

o “Whereas As an exercise of its severelgn aml pnmary nght tu plan the

. ._development and use of its Jands and water reseurees the West Vlrguua
. '-Legislatnre preﬁously enacted Chapter 22 Artlele ll af the 1931 Code of

_' _West V:rglma as amended the West Vlrglma Water Pollut:on Central Act,

.-.and m that enactment deelared it to be "the publie poliey of the State 0f West | __

.; ._Vlrgmia to mamtam reasonable standards of punty and qua]ny af the water
ef the state eansistent w:th (1) publl.e health and en]oyment thereof- (2) the
prepagat:on and protection of animal bird, ﬂsh, aquatle and plant life, and
(3) the expansian of empiayment opportumnes, maintenance and expansien
| _.'- af agncutture aad the provision of a permanent fmmdatmn far healthy
.'_'mdustrial develepment " and | o | | | | .
Whereas . The State of West Virglma has develuped and lmplexaented
Ienvimnmental proteetmn perfermanee and permlttmg standards ta B

adequately pmtect the waters of the State eonsmtent With this statement of

pubhe puhcy, a:nd

oo ConumenRowhen 11 2
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Whereas ‘Such standards have been promulgated by the West Vlrgmla
Department of Environmental Protectlon and the Leglslature and submltted
: to and approved by the United States. Envxronmeetol Protec_tiel_l Agency -

.pursuant to the federal Clean Water Act, aod e

.-.:Whereas These enﬁronmenta.l protectons and perm:ttmg measuree meiude
.nerrative water quallty standards codiﬁed at 47 CSR 2-3 and e

| Whereas, West Virgmia's norretive stendards must be mlplemented and

| '-interpreted ina manner that is protective of aquatlc communitles eonsutent

with the Legtslatnre's statement of pubhc pol:cy and applleable lews, and

Whereas, 'I'he State of West Vlrgmla has not adopted suhcategones of specla]

use to protect a eertam species of mayﬂy but protects the aquatlc community
conslstent wnth the Legislature's statement of pubhc pohey, and - )
Whereas, West Vlrglme $ econonuc stablhty reliee on the aecnrate
:mplementatlon of applxcable laws as enacted by the Leglslature, end

. -Whereas, The current method in whleh the United Stetes Envlronmental

| _Protectmn Agency is lnterpretmg the West Virgima Water Pollution Control

} Act is hmdermg econon:uc development withm the state Whlch dlrectly aﬂ‘ecte ¥

the employr_nent opportumtles avaﬂable to _alI-West Vlrgmi_ans; and .

House Concurrent Resolution 111 3
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Whereas, The West Virginia Legislature would not enact legislation that
would have a detrimental éffect on the industrial progression of the state and
cause or contribute to environmental degredation; therefore, be it

Resolved by tke-lieg‘islamre" of West Virginia:

| Thst eny 'iute'rpret-aﬁen' eﬂd'implementation of West Virginia"s naﬁaﬁire e

water quahty standards 1s the respenslblhty of the West Vlrginia Department :

of Enmonmental Protet:tmn, and, beit
F_zmher Rssolved -,_That th__e requirements of _'the narrative e:j_iterie are met,
when a stream (a)'silpperts 2 Ii'slaneed equetieieemhmnitythst 'is diserse in

speeies eempesiﬁen, end (b) centams approprxete trephm !evels ef ﬁsh (‘m

streams w:th suﬂicient ﬂews to suppert ﬁsh populatlens), and (c)the aquatlc .

commumty ls not composed enly of pellutlen tolerant speeles, or the aquatle

_eemmumty is cemposed of benthie mvertebrate assemblages suﬂicient to o

perform the bmloglcal functlens necessary te snpport fish commumtles withm
the assessed reach (or, if the assessed reaeh has insufﬁeient ﬂows to suppert a
fish community, ..m:. those deelrnstream. reaehes wh'ere ﬂshrare present); sdd, be
it .
Further Resolved, That mterpretatmn of West Vlrgima's narratwe water
quahty standards must t‘althfully balanee the pretectmn of the enmonment
with the need to msmtmn and expand oppertumﬁes fer empleyment,
agnculture and mdustry as set ferth in the Leglslature s state:nent of publle
policy as centamed in the West Vlrgtnls Water Pﬂlluhon _Cunt_rol Aet; and, be

it

'Heuse'Coﬂcmmﬁt Eeseldtien_ 111' | 4
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Fmther Resaived That the West Virginia Legmlature encourages the United

States Envimnment Prnteeﬁon Agency o ehange ﬂleir current interpretahen |

of the West Vlrglma Water Pollutien Centrel Act to mclade the intent of the B

'72’“' and subsequent Legtslatnres, and be 1t

Further Resolved That the Clerk of the Heuse of Belegates ferward a
eertlﬂed eopy ef tlns reselutlen to the West Vn'glma Department of
Envimnmental Pmteetwn, the Umted States Envlronmental Preteeﬁen
'Ageney, ﬂle Huntmgten Distnet ef the Umted States Army Corps of

Engmeers, and ether eppreprlate state and federal agenoles g

 House Concurrent Resolutioh'l-_ll. ._ | 5 -
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\;‘\'550 arﬂl?@.@
Fy /@ 1 % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

\

REGION il
| 16880 Arch Street
474( mta‘a Philadelphia, Pennsylvania 19103-2022

JUL 21 20W
Mr, Kevin Coyne
Water Quality Standards Program
West Virginia Department of Environmental Protection
601 57* Street SE
Charleston, WV 25304

Dear Mr. Coyne:

The U.S. Environmental Protection Agency (EPA), Region III has reviewed the revisions to
47CSR2-Requirements Governing Water Quality Standards as proposed in the West Virginia Register
on June 6, 2014. The purpose of the letter is to provide EPA’s comments on the proposed revisions.
Please note that the comments and recommendations contained in this letter are strictly for the
consideration of the West Virginia Department of Environmental Protection (WVDEP) and do not
constitute approval or disapproval decisions under Clean Water Act 303(c). Neither are these comments
a determination by the EPA administrator under CWA Section 303(c)(4)(B) that revised or new
standards are necessary to meet the requirements of the Act.

The U.S. EPA is supportive of both the addition of the Category A use (Water Supply, Public) to
the Kanawha River main stem (47CSR2 7.2.d.19.1) and the copper water effect ratio (WER) for the
Sanitary Board of the City of Charleston (47CSR2 7.2.d.19.2). EPA has reviewed the information on
how the WER was derived and find that it is consistent with EPA’s current guidance in the March 2001
Streamlined Water-Effect Ratio Procedure for Discharges of Copper (EPA-822-R-01-005). Our only
comment would be that the regulation needs to specify whether it is a dissolved or total recoverable

WER.

Thank you for this opportunity to provide comments on these revisions to West Virginia’s water
quality standards regulation. If you have any questions concerning this letter, please contact me at
(215)814-5717, or contact Denise Hakowski at (215)814-5726.

Sincerely,

Z, Y/ Tg Ukcc‘kd@ﬁ
Evelyn 8. MacKnight, AsSociate Director

Office of Standards, Assessment & TMDLs
Water Protection Division

?:3 Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Cusiomer Service Hotline: 1-800-438-2474



47 CSR 2. REQUIREMENTS GOVERNING WATER QUALITY STANDARDS
RESPONSE TO COMMENTS

2015 Rule Making

On June 6, 2014, the Division of Water & Waste Management (DWWM) commenced a forty-
five day public comment period and subsequently held a public hearmg on July 1, 2014 to accept
oral comments on proposed revisions associated with the review of State Water Quality
‘Standards. West Virginia’s Water Quality Standards can be found in the Legislative Rule
| Reqwrements Govemmg Water Quahly Standards at 47CSR2 (“Rule”), and DWWM proposed

the following revisions:

- 1. 7.2.d.19.1 - Removal of Water Use Category A exemptlon Kanawha R.IVCI‘ main stem,
Zone 1.

7.2.d.19:1. For the Kanawha River main stem, Zone. I ]
.' and—jl‘-’ the minimum flow shall be I 960 cfs at the Charleston gauge

2. 724192 - Addltlon of Copper Water Effect Ratlo' (W _,R) Site specific copper WER
 for the Charleston Sanitary Board’s wastewater treatment plant discharge to the Kanawha
River.

- 7.2.d.19.2. The minimum flow shall be 1,960 cfs at the Charleston gauge. Pursuant to 46 CSR 6.
-a Copper Water Effect Ratio (WER) of 5.62 shall be applied to The Sanitary Board of the City of
- Charleston, West V;rgm:a wasrewater treatment plant d:scharge to Kanmvha szer Zone 1.

DWWM accepted oral comments at the heating and wrltten comments through July 21, 2014,
Twenty-ﬁve commenters submitted written comments regardmg the proposed revisions, and nine
commenters provided verbal comments. No comments were received after the submission

‘deadline. DWWM addresses both the wrltten and oral comments below |

Written and Oral Comments -

The following individuals submitted both written and oral comments, whlch were similar
in content, and are thus addressed in one response. -

1. COMMENTER: The West Virginia Manufacturers Association by Rebecca
- Randolph, its President.

COMMENT A:  DEP rationale_for proposal to remove Category A exemption |
- The Commenter suggests that DEP has not given a reason for. the proposed removal of the
Category A exemption, but states “it has been conjectured” that this action is to allow West
Virginia American Water to build an alternative intake. The Commenter further. states this
action is premature, or. as stated by the Commenter “putting the cart before the horse”, since
West Virginia American Water. has not concluded that an alternative intake on the Kanmvha_

.River is feasible.

Page I of 11



RESPONSE A: As stated during the May 8, 2014 public meeting and in numerous media
reports, the decision to remove the Category A exemption is a state policy decision. DEP and
many other local, state and federal agencies have worked diligently to address pollution on the
Kanawha River, and we do know that our collective efforts over the past few decades have
resulted in vastly improved water quality. Also, this change would give the Kanawha Valley
greater opportunities for alternative water supplies and economic development. Clean water, and
the predictable, consistent protection of that water, ensures the availability of one of the
economy’s greatest assets—usable water. The decision to construct a potential secondary or
“alternative” intake on the Kanawha River is a decision that West Virginia American Water
‘would make, but DEP wants to initiate efforts assessing. and potentially addressing any issues
surroundmg the attainment of the Category A use for Zone 1 of the Kanawha River, so that if
any entity chooses to- explore or potentlally construct an mtake the process will have been

started

COMMENT B: NPDES permitting actions and more stringent limits.

The Commenter. states. that dischargers to Zone 1 of the Kanawha River will be reassessed for
- Category A limits and potentially receive more stringent limits as soon as the Rule is finalized. .
‘The Commenter also discusses the administrative process Jor._use removals, ‘citing previous.
: examples of use removals. that the commenter views as havmg been laborious and ttme--_

COHS ummg

- RESPONSE B ~ The Commenter i is correct that DEP would reassess the pernnts located in
Zone 1 of the Kanawha River if proposed revisions approved by both the West Virginia
‘Legislature and EPA. This assessment would take place during the permit reissuance cycle -
~-and/or during a perrmt modification request that would warrant such assessment and will not
necessarily occur “as soon as the rule. is ﬁnahzed » DEP’s reassessment would include an
analysis for Category A that may lead to more stringent permit limits, but more stringent permit -
limits are not a foregone conclusion. DEP would also investigate regulatory options, such as the
application of mixing zones, which would assist the permittee in achieving eompllance with
potentially more stringent permit limits. Per the comment on the use removal process and the
example of the Dow Chemical and Huntlngton Alloy efforts, the Comrnenter is correct that the
process was a significant time- -consuming effort. Since the referenced efforts were completed,
DEP has reassessed the requirements for a Category A use removal, and as evidenced by the
Category A use removal on the Unnamed Tributary of Daugherty Run and Fly Ash Run during
the 2014 Triennial Review, the process is now being completed more timely. That being said the
removal of any use should be looked at very senously and only done when it is fully Warranted -
and supported by facts not Speeulatton | -

COM"MENT C: Mtsapplzcatton of Category A in State of West Vtrgtma waters
The Commenter states that DEP is, mcorrectly applying Category A use to all waters and that

there is no.evidence. to support this.

RESPONSE C:  DEP is well aware of this rndustry stance on the applleatlon of ‘the
Category A use in West Vn'glnla waters. - The comment on DEP n:nproperly applying Category-. |
A use is based on the discussion section of a 1986 rationale document from the Environmental
Quality Board (EQB) that dlscusses the definition and appltcatlon of the water use demgna’oon |
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The Commenter is correct that the EQB agreed that drinking water standards should not apply in

“streams or stream segments where no one is using the waters for drinking.” The Commenter
fails to acknowledge the ambiguity in the rationale document, including the fact that the sentence
prior to the one quoted by the Commenter states, “They [the EQB] further agreed that defining
where. the criteria are to. apply. as part of the definition might be improper.” It should be noted
that, in 1986, the EQB failed to acknowledge W.Va. Code § 22-11-7b(c), which states:

“In order to carry out the purposes of this chapter, the secretary shall
promulgate legislative rules in accordance with the provisions of article
three [§§ 294-3-1 et seq.], chapter twenty-nine-a of this code seiting
standards. of water qualtty opplzcable to both the surface waters and
groundwaters of this state. Standards of quality. with respect to surfaee_
waters shall protect the public_health and welfare, wildlife, fish and
aquatic life and the present and prospective_future uses of the water for
domestic, agricultural; industrial, recreational, seeme and other |
Zeg1t1mate benef etal uses thereof ” (emphasm added) |

The above—referenced statement of law elearly mandates that DEP must protect both current and
- future uses. It should be noted that the revised, and subsequently adopted, EQB Category A
- definition includes a reference to 47 CSR 2 §7.2.a, which states that all water quality standards
- shall apply at all times unless a specific exeeptlon is granted. It should also be noted that after the
EQB revised the definition, it granted various Category A exemptions, but it did not remove any
exemptions - that would have been unnecessary if the suggested EQB polley had been
unplemented only to apply Category A in areas where drinking water mtakes were located |

COlVI]\dENT D Better understandmg of Categorjy A and Category C (Human Health

Criteria)
The Commenter noted that several speakers durmg the July 1, 2014 pubhc hearmg were

confused about the various use categories. and that the Category C use already applied to Zone 1 |
of the Kanmvha szer ¥ he commenter. suggested the DEP further educate zndmduals on this

matter

RESPONSED:  DEP notes this comment and agrees that the Water Quality Standards
“Program needs to further educate md1v1duals on the definition of the use categories and how (and
where) they apply | -'

2. COMMENTER The West ergmm Rwers Coalition by Angle Rosser, its Executive
Dlreetor

- COMMENT A: Support for the removal of Category A exemption
The eommenter supported the removal of the Category A exemptlon on Zone 1 of the Kanawha
| Rtver

-_'RESPONSE A: Thank y'ou for the comment end support.

'COMMENT B: Coneemfok the'proposed water effect ratio (WER)
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The commenter voiced concern for the proposed water effect ratio (WER) and discussed the
potential submittal of comments. concerning the matter.

RESPONSE B: While no further comfnents were submitted, DWWM does understand the
concern about the copper water effect ratio (WER) that would only be applied to the Charleston
Sanitary Board (CSB) discharge of copper as it applies to Category B (aquatic life use). This
‘WER was developed with significant guidance and input from United States Environmental
Protection Agency (EPA) experts, who worked with DEP and CSB staff to ensure proper
- procedures were followed. EPA has reviewed the results of this effort and supports DEP in
moving forward with the WER. ‘It should be noted that this WER will only apply to the CSB
discharge and not to any other dlseharge or location on the river. DEP also notes that the new
limit will be less than 100 pg/L as it applies to Category B (aquatic life use); the 00pper limit as
it applies to Category A is 1000 ug/L DR |

| Written Commeﬂ_ta submitted \tia email or 'mai_l)ﬁ
"_The folloWing'-ijiditridua]s subnﬂtted'only'wﬁtten colﬁxﬁents

3. -COMMENTERS Bonm McKeown, Barbara Humes, Barbara Damels Harold |
Eugene Davis, Mike Harman, Steve Runfola, Carli Mareneck, Cheryl Wagner,
Regina Lmdsey-Lynch Karianne Smith, Jonathan Lynch, Advocates for a Safe

-~ Water System by Paul Shendan, The League of Women Vaters of Jefferson Catmty :
- by Debble Royalty, Paul Dalzell and Naresh R Shah - "

| COMMENT A: Support of the removal of Category A exemptzon
The above listed commenters submitted similar comments, all of which supported tke removal of
the Category A exemptmn on Zone 1 of the Kanmvha R:ver -

..RESPONSE. A: Ttank you for the eomment and support
COMMENTERS Dr Dan Cam Sr and Paul Handley

COMMENT A: Oppo.sres the removal of CategoryA exempt:on =

The above listed Commenters submitted similar comments, all of whwh did not support the
removal of the Category A exemption on Zone. 1 of the Kanawha River.  The rationale Jor this
lack of support mcluded a perceptzon that the river is too polluted to support the Category 4
-'drmkmg water use.. - T - T
RESPONSE A . DEP has initiated the process to review the current condltlons in the river
and has found: most constituents for which the DEP has data are at or near Category A water

quality standards. DEP will be continuing to conduct water quallty samplmg on the Kanawha
River. Table 1 and 2 summarizes this analysm .
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__.:Table 1 Lower Kanawha River — Catego

A Evaluatmn

* CatACntem Notes vaaluatmn o ]
i - | . R - | Non-detect since 8;’16/2004 Onl'y most |
- | 8.4 Arsenic (ug/l) 10 | Same as C  |recent results have MDL below criteria.
| 1 '(preweusMDLwas20ug/L) 3 e
| 8.5 Barium (mg/1) - 1 | '140 results — highest is 0.2 mg/L most <
| 8.6 Beryllium (ug/l) 14 | 11 recent results. nghest is 05 ug/L |
- R ethersOO6ug/Lerless |
8.7 Cadmium (ug/l) 10.87 (based on| . . . (135 results: 10 ug/L max; ND since 0 81_ |
(hardness based) | hardness of 80) | : | value on 5/27/2008 - -
1891 - Chromium, | .- -~ Hicher. than {No data since 2004 Only 4 are fer'i
| dissolved - hexavalent | 500 - othge ruses dissolved. 290 for total. One result of 51
| (ug/lL) | ~ug/L in 1982, all others <18ug/L
- 18.10 Crﬂ:_»per (ug/l) 11000 - - Mostly non-detect, max result 18 ug/L ]
| — _' 173 of 176 results are old (1984 or older). 3 |
8.11 Cym“de (“g’l) 5 (S:i‘rne as B_ more recent (Dec 2003 thru April 2004 (2
N ] omic non-detect; 1 at6ug/L)
"-8“.-14 Fluoride-(mg/l) '- 14 o | 268 samples - All old data, and hrghest f
| N | valueis 0.33 mg/L o |
S 81 7 M@gmese_ -(In.g_/l). )1 -.495._ results, all below criteria
18.18.1 Total mercury in| - | R B |
any - unfiltered ~ water 014 | ClsOI 5 'Newest data (5 samples in 2007/08 usmg_' -
.| sample (ug/l): o DA | T Llow leveI deteet10n)allbe10w0004 ug/L o
e | T Mest “total’ results are old — and < crrterra. |
| wrs S crn | Newer data all dissolved form. 122 of 123
| Nickel .(“g”‘) '- °10- | pis results are ND (MDLs all < 40ug/L, |
| 8.20 N1trate (as Nitrate- | Very lrttle Nrtrate data. Lets of nitrate plus
N) (mg/l) |10 nitrite (n=488) — all less than 1.8 mg/L avg |
| |=0.62mg/L. -
| | See Table 2. Results of 2005/2006 sweep of |
' g 23701;8 anics '_ | VOC and SVOC at all Ambient sites were |
T TETEEE | below detectable levels for all parameters at |
T -' -Lewer Kanawha site (Wmﬁeld) | e
_.8.';25_;Ph¢n°1iq._Mat¢ﬂ_gls B | o See Table 2
s Hardness based | , . . . | AR
O AT e . .| Same as B '164 recent (1999 to present) results 162
828 Slldver.(u.gI/L:) o .gis?t_l_(l)lgrdl_less chronic - | are non-deteet others < 0.9 ug/L, B
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-;Table 2 Lewer Kanawha River — Category A Evaluatlon (orgamcs)

§ Lriteria

Car A

Msmment

*#

I"'I!_!le:!

1 ,i 1 -Triehloreethaﬁem |

- | 12mg/L

ND

3 I‘S‘_elewﬂ(frite‘ria )

| :-1-,1-,2;2-Tetrachloroethane

1017
ug/L

MDL not sufficient to assess -

| 1,2-Dichlorobenzene

| (Semi-Volatile)

f27ug/L

ND

| 'Bele-w Criteria -

| 1,2-Dichloroethane -

0035

| MDL not sufficient to assess

1,3-Dichlorobenzene
(Semi-Volatile) .

0.4 ug/L-

- MDL not sufficient to assess

1,4-Dichlorobenzene
| (Semi-Volatile)

" [04uglL

| MDL not sufficient to assess

| 2,4,6-Trichlorophenol

| 2.1 ug/L

| Below Criteria

2.,4-_Dichlerephene_l' T

B

" | Below Criteria

2,4-D1methylphenol R

‘| Below Criteria =~

| 2,-.4;?Di1_1itropheno_l -

~ [ Below Criteria

| 2"4-Dii1i1:rot61uene -

o 'MDL_not sufficient te'.assess B

2—Chlorephenol SR

| Below Criteria_

g Acenaphthene

- | Below Criteria

Aerylomtnle '-

| MDL not sufficient to assess

| _Anthraeene_ S

Below Criteria

Benzene -

| Below Criteria

- .{Benzo(a)anthracene

| MDL not sufficient to assess - °

| -Benze(a)pyrene

" [ MDL not sufficient to assess |

o -Benzo(b)ﬂuorantheﬁe | —

N MDL not sufficient to assess

Benzo(]()ﬂuerenthene

| MDL not suiﬁeient. to asseSS"-" .

Broniodichlereﬂleﬂlane o

Belew Cntena

| 'Bromoform

| Butyl benzyl phthalate :

| Below Criteria- -
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Carbon tetrachloride .25 ND | 4 0.2 | MDL very close to criteria
Chloroform - | 57ug/L |ND 4 10.25_ - | Below Criteria
Dibenzo(a,h)anthracene | 0.0038 | ND 4 1135 - | MDL not sufficient to assess
Ethylbenzene -~ = |{3.1ug/L [ND - [4  [018  |Below Criteria

| Fluoranthene ~ -~ . [300 |ND 4. 1159 | Below Criteria

| Fluorene = .~ - |1100 (ND . |4 [078 | BelowCriteria
Hexachlorobenzene - | 072 | ND 4 1092 | MDL not sufficient to assess
R P R M A A

| Indeno(1,2,3-cd)pyrene - [0.0038 {ND (4 = [1.99 - MDL not su_iﬁeient_ to assess .

| Methylene chioride. - [ 4.6ug/L [ND 4 [05ug/l .Below Crlterla | .

| Pentachlorophenol @ [ 028 [ ND 4 .~ 1199 = | MDLnot sufhelent to assess.

| Toluene =~ 168 |ND (4 - 017 o -BclowJCr_itena |

[Vinyl chloride | 20ug/L |ND_ 4  [02ug/L | Below Criteria

S COMMENTER West Vrrgrma Amncan Woter by J eﬂ:‘ L. MeIntyre, 1ts Presndent

COMMENT A DEP anolysrs of current condmons in the Kanmvho River

The Commenter foults DEP for not conducung an analysis of current conditions. in the Konmvha
‘River as they pertain to the Category A use attainment. . The Commemer also quesnons the .
- trmelme necesso;y for Zone I to ochxeve all water qualzty standards -

RESPONSE A Please see response to'1 A Per the eonnnent on the potentlal timeline to
achieve all water qual1ty standards, DEP is committed to conducting the proper analysis of
conditions and developing necessary actions to address potential issues, regardless of the length -
of time neeessary to aeh1eve the goal of Category A use attamment | |

COMMENT B Impoct of proposed revisions to commumty mdusny, and local economy |
The. Commenter suggests that DEP take into consideration the potential negative impacts that
the proposed Category A exemption removal could have on the Zocal commumty, industrial
focrhtres thot drschorge fo the Konmvho szer and the local economy

RESPONSE B: DEP understands these concerns and believes that the decision to restore
and ultimately proteet the Category A drinking water use de51gnat10n for Zone 1 of the Kanawha
River-will not negatively impact local industries or the economy, but in fact that the opposite is
true. DEP believes that the proposed exernptron removal could ultlmately provide a reliable
_souroe of dnnkmg water, thus eneouragmg more busmesses to loeate in the Kanawha Valley |
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6. COMMENTER: The West erg:ma Municipal Water Quality Association by F. Paul
Calamlta, its General Ceunsel

COMMENT A Suppert for copper WER

The Commenter supports adoption of the copper WER for the Charleston Sanitary Board statmg'
that it tailors the default criterion to the composition of the water. in the Kanawha River and that
the EPA approved procedure is based on sound science. The Commenter further states that DEP '
should adopt the WER factor into the metals water quality standards themselves, so WERs could
be apphed in the permtmng proeess end to. help improve the general public’ s understandmg of
WERS | -

--RESPONSE A Ttank yeu fer the support At this time, DEP mll eentmue te review site-
ispeelﬁe erltena, such as the WER, per the guldelmes n 46CSR6 | s | o

| COMMENT B: - Defer rews:on to remove the Categery A exemptzon untzl rhe next menmal
review = . | o g
The Commenrer urges DEP to defer comrderatron of the removal of rhe exempt:on fer Zone 1 ef
the Kanawha River ﬁom Category A status for another triennial review cycle to allow more time
for review of the matter. The Commenter ﬁm‘her states. that it is uncertain as to whether DEP
ha.s' ﬁzlly charecter:zed the potenttal costs and Impaets of thts deczs:on. S - |

RESPONSE B | DEP w111 move ferward at tlus time with the revision te remove the‘
Category A exempt:ten DEP belleves that the impact and petentlal costs will be minimal
compared to the beneﬁts of restormg the Category A use to Zone 1 ef the Kanawha Rlver

COMMENT C Clarzﬁcatzen of rule making process - - T
The Commenter srares that it is his understandmg that removal of the Category A exempnen wz!l |
‘not constitute.an immediate reelasszﬁcanen of the Kanawha River, and that such a elassy‘z‘eatmn -
. would need to be desxgnated in subsequent rulemaking. = He further states “we urge the
Depamnent to clearly address, in its. reSponse to thzs commem the lega! ejﬁ:ct of any removal of
the exemprzon in 2 any ﬁnal rule.” SR .

'RESPONSE C DEP is fellomng the standard rule makmg precess as geverned by West :

Virginia’s Admmwzmnve Procedures Act, W. Va. Code § 29A-3-1, et seq., and EPA’s
- procedures for revisions of states’ water quality standards. The final step in this process will
include approval by EPA of the Rule as finally passed by the West Virginia Legislature. Once
'EPA approval is granted, the Rule as. passed by the Legislature will be deemed “in effect.” No
subsequent rulemaking efforts will be required by DEP once this prepesed rule is passed by the
Legislature and approved by EPA at that pomt Categery A weuld apply to Zone 1 of the
KanawhaRlver R o ,

'COM]V[ENT D  Category 4 des:gnatzon before actual use
The Commenter states that he sees no.reason to zmpose unnecessary Category A requirements
before any aetual water supply use of the Rlver
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RESPONSE D: DEP’s goal i is to restore the Category A use on Zone 1 of the Kanawha
River at this time and not to delay the process. If fact, a drinking water intake would not be
approved by the West Virginia Bureau for Pubhe Health until the exemption is removed.

7. COMMENTER: The Cherleston Samtmy Board by Tim Haapala, its Operatlons
Manager . o

- COMMENT A: Support for copper WER
The Commenter supports adoption of the eoPper WER for the Charleston Samtary Board. noting
the scientific basis for the WER and stating, “CSB emphasxze.s' that is has no plans to alter the
- operation of the wastewater treatment plant in a manner that would result in increased copper

discharges following the. applzcarton of the WER o

'- _RESPONSE A: Thank you for the support and add1t1onal mformatlon

8 COMMENTER Umted States Envnronmental Protectlon Agency Reglon l]] by
Evelyn S. Meenght Assoelate Dlreetor, Water Proteetlon Dw:smn -

'COMMENT A: Support for CategoryA use and co;::per water eﬁect ratio (WER)
The commenter supports DEP’s proposed revision to restore. the Category A use.on Zone 1 of the
Kanmvha szer and the adoptzon of the copper WER for the Charleston Samtary Board o

R -'RESPONSE A: Thank you for the support

COMMENT B: Specxjjz dzssolved or total reeovemble WER
| The commenter requests DEP elartjjz if the WER is for dzssolved or total reeoverable copper

'_RESPONSE B | DEP will clarify i in the agency approved rule that the WER will apply to
total reeoverable copper. . | _ |

) 9 - COMMENTER: Hentkem Envmmmentel Serwces by Jennle L. Henthorn, 1ts_
Owner | | t

COMMENT A Opposes propased removal of Category A exempt:on

The Commenter expresses support for the West Virginia Manufacturers Association’s comments,
which did not support the proposed removal of the Category A exemption. The Commenter. note.s'
that certam parameters mcludmg orgamcs would have much lower crzrerza

RESPONSE A Please see Response lA 1B a.nd 1C above | |
COMMENT B Harmome mean o

The. Commenter requests that DEP add the followmg language to the Rule “T?ze critical design
ﬂow for determmmg eﬁluent hm;ts for earcmogens shall be harmome mean Sflow.”
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RESPONSE B: While DEP has considered and adopted this specific type of language into
a variance request for a section of the Ohio River, as with other state waters, we will maintain the
current design flow for the Kanawha River unt11 a need can be demonstrated.

_10.; __ COMMENTER The West Vtrgmm Coal Assoc:at;on by Jason D. Bostlc, its Viee
Pres1dent

COMMENT A: Opposes proposed removal of CategoryA exemption .
- The Commenter clams the proposed removal of the Category A exemptton on Zone 1 of the

. Kanawha River is a “stunt” and is not in support of the revision, citing numerous points made

- during previous rule making efforts. . The commenter claims that the West Virginia Legislature
- has continually rejected ‘efforts by DEP and the. EOB to formally designate State wat_ers as.
_-".Caregory A, and goes ﬁrther to clarm thar DEP’s applzcatron of the Category A use z's dlegal "

| RESPONSE A: DEP does not cons1der the proposed revrs1on a stunt nor do we believe we

~ are taking an 1llegal action. Since the Commenter cited no speelﬁc statute, rule, regulation or

common law authority DEP is a.llegedly violating, we are not in a position to further address this.
comment. However, as stated above, DEP believes this policy decision to restore the Category A _'
use to Zone 1 of the Kanawha River will beneﬁt West Vlrglmans from Pomt Pleasant to Belle '

COMMENT B: Request -.-that DEP address prewous comments concemmg past 'rule -
making. efforts . S

The commenter requests rhat DEP address comments made durmg prev:ous rule makmg eﬁ"orts :
specifi cally pozntmg out the proposed aluminum criteria change during the 20] 14 menmal |

review.

RESPONSE B:  While this comment 1S outSIde the scope of the proposed a:rnendments to
the Rule and, thus requires no response, it should be noted during the 2014 West Virginia
Legislative Session, the Senate Judiciary Committee voted to remove the proposed statewide
aluminum criteria amendment, DEP . did not mthdraw it. The “several site-specific aluminum
criteria applications” the commenter refers to are based upon the same approach and rationale as
the Statew1de proposed enterla change that the Leglslature removed durlng the 2014 session.

Verbal Comments ( submltted durmg the July 1 2014 publlc heanng

" The folloWlng 1nd1v1duals subrnltted only verbal cornments at the publlc hearlng

11 COMMENTERS West Vtrgtma Sustamable Bm'mess Councd by Nancy Ward and
- Jeni Burns, its Co-Founders; West Vlrgmm Clttzen s Action Group. by Julie Archer,
its Project Manager; Citizens Actwely Protectmg the Environment by Karen Ireland,
its Founder; People Concerned About Chemical Safety by Maya Nye, its Pres1dent |
_and the Ohio Valley Enwmnmental Coalmon by Robln Blakeman, its Organlzer |

Page 10 of 11



‘COMMENT A: Removal of Category A exemption on Zone 1 of the Kanawha River .
_The above listed Commenters submitted similar comments, all of which supported the removal of
the Category A exemption for Zone 1 of the Kanawha R:ver Some of the mdmduals dxd vo:ce

concern for the copper WER.

RESPONSE A: T1ank you for the comments and support To the extent any questlons or
| I’-"concems about the copper WER are not addressed in this Response to Comments or the
- documents accompanymg DEP"'S rule filings to date please contact DWWM for further

mformatlon
_12.’ COMN[ENTER Brooke Drake

COMl\IENT A | Concem for copper WER |
The Commenter vo:ced concern.over the pmposed copper WER- and other actions eoncernmg" o

. the water quah!y standards in West Vzrgmza

" RESPONSE A: Please see Response 11A above. Further ‘many of the Commenter s
'-quesnons were outs1de the scope of the proposed amendments to-this. Rule and, thus, do not.

require a response. However, the Commenter should contact DWWM, and anyone in the Water

" Quallty Standards Program Wlll help address any questions and/or concerns.
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
SUMMARY OF AMENDMENTS
AGENCY APPROVED RULE
“Requirements Governing Water Quality Standards”, 47CSR2

The following amendments have been included in the Agency Approved Rule - Requirements
Governing Water Quality Standards, 47CSR2:

1. 7.2.d19.2. The minimum flow shall be 1,960 cfs at the Charleston gauge. Pursuant to 46

CSR 6, a Copper Water Effect Ratio (WER) of 5.62 shall be applied to The Sanitary
Board of the City of Charleston, West Virginia wastewater treatment plant discharge of

total recoverable copper to Kanawha River, Zone 1.

Based on a comment from EPA, DEP clarified the revision to 7.2.d.19.2. to include the
term “total recoverable copper”.



